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MESSAGE

Income Tax Settlement Commission (ITSC) came into existence
in 1976 with the objective of collecting taxes expeditiously through
a negotiated settlement within the provisions of the I.T. Act, 1961
from such persons who are not habitual defaulters. While reducing
litigation, it was also intended to give a kind of relief to persons from
penalty and prosecution who disclosed their affairs to the Commission
truthfully with a view to encourage them not to repeat such offences
in future.

The law and procedure of settlement process before ITSC is
quite different from assessment or appellate proceedings. The
Commissioner of Income Tax (DR) represents and acts as negotiator
on behalf of Commissioner of Income Tax (CIT) holding jurisdiction
over a case. Therefore, CsIT (DR) are required to possess requisite
knowledge of law and procedure of settlement, skills of negotiation
and continuously update themselves with the concepts emanating from
interpretations of law by the ITSC, High Courts and Supreme Court.
They also need to be vigilant in detecting timely the efforts of certain
applicants seeking to take undue advantage of the settlement
mechanism and take necessary preventive steps in consultation with
the CsIT as the settlement is conclusive in nature. The task before
CIT (DR) is indeed challenging. On the other hand, CsIT must realize
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that the CIT (DR) in fact performs their task and is merely the
authorized representatives of GsIT. It is, therefore, necessary that the
CsIT extend every possible support to the DR enabling them in
representing the cases effectively. Proper coordination and synergy
between the two will yield the desired results.

Most of the cases before ITSC are search cases. Hence, it is in
the fitness of things that such coordination and synergy is utmost
between CsIT (Central) and CsIT (DR). In that view of the matter,
the central charges need to focus on requisite capacity building through
training, seminars, workshops etc.

I am happy to learn that Investigation Division of CBDT is
publishing a “Handbook on effective handling of cases before
Income Tax Settlement Commission” for CsIT and CsIT (DR). I
hope the handbook will be a handy guide in their work related to
ITSC.

I wish all of you success and meaningful contribution to the
nation.

(R.K. Tewari)
New Delhi Chairman
Date: 27th May, 2014 Central Board of Direct Taxes
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FOREWORD

Income Tax Settlement Commission is an important institution
for alternative dispute redressal mechanism under the provisions of
Income Tax Act, 1961. It is aimed at collecting revenue faster avoiding
lengthy litigation process. The role and function of CsIT and CsIT
(DR) are very important in this regard. The CIT (DR) is the face of
the department before ITSC and effective representation of the case
of the Department largely depends upon him.

As the officers deployed in assessment functions are not well
versed with the process of settlement and its various nuances,
responsibility of the DR is immense.

The law of settlement has been continuously evolving through
interpretations by courts of law and changes in legislation over the
last 37 years, since ITSC came into existence in 1976. Various new
concepts have emerged during such evolution. Further, assessees are
also using newer techniques to use provisions of settlement to their
advantage. It is in view of these developments that CsIT and CsIT
(DR) are required to constantly strive for capacity-building. Most of
the cases before ITSC are search cases assessed in Central Charges.
Therefore, periodical workshops focusing on practical issues need to
be organized for CsIT (Central), CsIT (DR) and other officers
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concerned facilitating collective brainstorming for finding out ways
to tackle the issues more effectively.

It is noticed that there was no uniform practice and procedure
prescribed for examination of the orders of ITSC for their acceptance
or otherwise. Hence guideline to deal with the orders of ITSC was
brought out on 4th March, 2013 to standardize such processes.

It was noticed that though this institution is 37 years old, there
is no manual / guidance book for handling the cases before ITSC.
There is a need to have one such manual. This “Handbook on effective
handling of cases before Settlement Commission” is a part of the
capacity building effort aimed at sustained and continuous learning
beyond seminars/workshops and for serving as a reference-material.
It is not an exhaustive and authoritative interpretation of the subject
matter. I hope the handbook will be useful to the officers and inputs
for its continuous improvement would be received in due course.
I would like to express my sincere thanks and appreciation for the
untiring efforts and inputs of S/Shri Ramesh Kumar Yadav (ever
energetic and enthusiastic), CIT (Inv), CBDT, Rajeshwar Yadav,
R.M. Garg, CsIT and Syamal Datta, Deputy Secretary, CBDT.

(K.V. Chowdary)
New Delhi Member (Investigation)
Date: 27.05.2014 Central Board of Direct Taxes
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PREFACE

There are several grey areas in handling the cases before Income
Tax Settlement Commission. Departmental officers often face the
problem of lack of clarity on critical issues in the process. There also
seems to be a need of greater capacity building with regard to effective
handling of cases before the Commission.

Considering the fact that majority of cases before the Settlement
Commission arise out of search & seizure actions involving substantial
revenue stakes, the subject matter received focused attention of
Shri K.V. Chowdary, Member (lnv.), during F.Y.2013-14. A series of
steps were taken by him to build capacity of departmental officers to
effectively represent such cases before the commission. Such steps
included issuing requisite guidelines (4th March 2013), introducing a
system of monthly DO from CsIT (DR), meaningful monitoring and
organizing a very useful workshop of CsIT (C) & CsIT (DR) on
17-18 October, 2013 at Delhi in which important and contentious
issues were deliberated upon. Well researched & informed
presentations were made by various officers, more particularly
Shri Rajeshwar Yadav, CIT (DR) Mumbai & Shri R.M. Garg, CIT
(C) Delhi, which helped the participants in appreciating the subject
matter in its proper perspective.
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Need was felt of bringing out a “Handbook on effective
handling of cases before Income Tax Settlement Commission”
which should be simple, handy, seeking to address practical problems
faced by CsIT and CsIT (DR) while keeping relevant legal provisions
and guidelines as reference material in the Appendix. Accordingly,
the Handbook contains flowcharts, checklists, bullet points etc.
predominantly while using narratives sparingly. A number of
Frequently Asked Questions (FAQs] are given which are expected to
be of help to the readers.

Shri Syamal Datta, Deputy Secretary, (Investigation IV), CBDT has
contributed immensely in bringing out this handbook by devoting
considerable time & attention in collecting, collating and presenting
relevant material in a concise form. Suggestions and inputs received
from Shri Rajeshwar Yadav, CIT (DR), Mumbai, Shri R.M. Garg,
CIT (C) Delhi, colleagues from TPL Division of the Board & some
other officers of the Department have been found to be very useful.
Success of efforts in bringing out the Handbook would depend upon
its utility for the departmental officers in handling the cases before
Income Tax Settlement Commission more effectively. Suggestions to
improve the handbook in its next edition are invited from all concerned
& the same could be emailed on citinv-cbdt@nic.in.

(Ramesh Kumar Yadav)
New Delhi Commissioner (Investigation)
Date: 28 May, 2014 Central Board of Direct Taxes
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1
History and Organizational

Structure of Income-tax
Settlement Commission

BRIEF HISTORY

Chapter XIX-A on “Settlement of Cases” was introduced in
Income-tax Act, 1961 (hereinafter referred to as ‘the Act’) by the
Taxation Laws (Amendment) Act, 1975 w.e.f. 1st April, 1976,
following the recommendations of the Committee headed by Justice
K. N. Wanchoo, The report, inter alia, reads as under: “In the
administration of fiscal laws, whose primary objective is to raise
revenue, there has to be room for compromise and settlement. A rigid
attitude would not only inhibit a one-time tax-evader or an un-
intending defaulter from making a clean breast of his affairs, but
would also unnecessarily strain the investigational resources of the
Department in case of doubtful benefit to revenue, while needlessly
proliferating litigation and holding up collections. We would, therefore,
suggest that there should be a provision in the law for a settlement
with the taxpayer at any stage of the proceedings.”

However, the committee has also observed that ITSC should not
become an escape route for tax evaders, who have been caught and
were liable to heavy penalty or prosecution.
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JURISDICTION, POWERS ETC. AT A GLANCE

At present, seven Benches of the ITSC are functioning; three at
Delhi, two at Mumbai & one each at Chennai & Kolkata

A Bench shall be presided over by the Chairman or a Vice-
Chairman and shall consist of two other Members (total three)
[S. 245BA(2)], but can function with two Members, if any
member is unable to discharge his functions owing to absence,
illness or any other cause or in the event of the occurrence of
any vacancy.

Normally, the quorum is of 3 Members but two is the minimum
quorum [S. 245BA(5)].

The Bench for which the Chairman is the Presiding Officer shall
be the principal Bench and the other Benches shall be known as
Additional Benches [S. 245BA(3)].

Chairman can constitute Special Bench consisting of more than
three Members [S. 245BA (5A)].

Vice Chairman can function as Chairman if Central Government
by notification in the Official Gazette authorise in this behalf [S.
245BB].

Chairman can transfer any case pending before one Bench to
another Bench for disposal [S. 245BC].

Decisions will be by majority of the Members sitting in the
Bench [S. 245BD].
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Each bench is supported by two IRS officers of the level of Joint
Secretary, i.e., a designated as Secretary and a Director
(Investigation) along-with their subordinate officers/staff.

Chairman

Administrative head of the Commission.

Presiding Officer of the Principal Bench at Delhi.

Decides settlement applications along with other Members of
Bench.

Assigns jurisdictions to different benches of the Commission.

In case of difference of opinion among Members of a bench, he
either hears the case himself or refers the same for hearing to
another Member.

Vice Chairman

Presiding Officer of the additional bench and decides settlement
applications along with other members of the bench.

Members

Hear and decide settlement applications along with the Chairman/
Vice-Chairman
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Secretary

Scrutinizes the settlement applications filed by the Applicants to
ensure that these fulfil the requirements laid down under the Act
and the Wealth-tax Act and Rules made there under.

Assists the Commission, if so directed, in hearing of the settlement
applications under Section 245D(1) of the Act and Section 22D(1)
of the Wealth-tax Act.

Assists the Commission in dealing with miscellaneous
applications relating to recovery of taxes, grant of instalments
etc.

Deals with all technical matters such as revision of forms, rules,
procedures etc.

Director of Investigation

Over-all in-charge of the work of Additional/Joint/Deputy
directors of Investigation working in the ITSC.

Assists the commission in passing orders under Section 245D(4)
of the Act and Section 22D(4) of the Wealth–tax Act.

Scrutinizes ‘Annexures’ and ‘Statements of Facts’ received along
with settlement applications.
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Important Milestones in the

Evolution of I.T.S.C. and
Related Law

1971 : Committee headed by Justice Kailash Nath
Wanchoo, ICS, Ex-Chief Justice of India,
recommends setting up of Income Tax Settlement
Commission as an alternative dispute resolution
mechanism

1-4-1976 : Taxation Laws (Amendment) Act, 1975, w.e.f. 1-
4-1976 inserted Chapter XIX-A in the Act,
consisting of sections 245A to 245M

1-4-1976 : Income Tax Settlement Commission set up with
the following objectives:

To provide a machinery for defaulting tax
payers to make a clean breast of their affairs
through compromise and settlement
To ensure disclosure of modus operandi in
tax evasion by tax payers wishing to avail of
the settlement machinery
To reduce litigation
To ensure speedy collection of taxes at low
cost
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1-10-1984 : Taxation Laws (Amendment) Act, 1984, w.e.f.
1-10-1984 provided that interest shall be payable
if tax, interest, penalty on income settled by ITSC
is not paid within 35 days

10-9-1986 : Taxation Laws (Amendment & Miscellaneous
Provisions) Act, 1986, w.e.f. 10-9-1986 - institution
of Vice Chairman created

10-9-1986 : Taxation Laws (Amendment & Miscellaneous
Provisions) Act, 1986, w.e.f. 10-9-1986- ITSC was
given power to regulate its own procedure and the
procedure of Benches thereof in all matters arising
out of the exercise of its powers or of the discharge
of its functions subject to Chapter XIXA of IT
Act, 1961

1-6-1987 : Finance Act, 1987, w.e.f. 1-6-1987- Power of ITSC
to grant immunity from prosecution cannot be
exercised if prosecution has already been launched
before application is received by ITSC

1-6-1987 : Finance Act, 1987, w.e.f. 1-6-1987 – Immunity
from prosecution granted by ITSC shall be void if
amount settled is not paid within time or other
conditions are not fulfilled

1-6-1987 : Finance Act, 1987, w.e.f. 1-6-1987 - Vice Chairman
can discharge functions of Chairman when
Chairman is ill or absent or post is vacant, if notified
in official gazette



Important Milestones in the Evolution of I.T.S.C. and Related Law

Page | 9

1-6-1987 : Finance Act, 1987, w.e.f. 1-6-1987 – Chairman was
given power to transfer a case from one bench to
another on the application of assessee or CIT/ CCIT

1-6-1987 : Finance Act, 1987, w.e.f. 1-6-1987 – Concept of
decision by majority introduced

1-4-1988 : Finance Act, 1988, w.e.f. 1-4-1988 – Power of
provisional attachment pari materia with S. 281B
given to ITSC

1-10-1991 : Finance (No. 2) Act, 1991, w.e.f. 1-10-1991 - Power
of forming Special Bench by Chairman inserted

1996 : Committee headed by Justice Mrs. S. Duggal,
formed in 1995 to evaluate achievements of the
objectives for which the Commission was formed,
submitted report stating that the Commission had
substantially achieved the objectives and suggested
creation of two additional benches

1-6-2007 : Finance Act, 2007, w.e.f. 1-6-2007 introduced
major changes, as narrated below:

Search cases were taken out from the purview of
ITSC (Again permitted by Finance Act, 2010 w.e.f.
1.6.2010)

: After 31st May, 2007, an assessee can make an
application to the Commission only during the
pendency of the proceedings before the Assessing
Officer. Earlier, an assessee could make an
application to the Commission at any stage of the
proceedings in his case pending before any Income-
tax authority
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: Tax along with interest, if any, shall be paid on or
before the date of making the application and proof
of such payment shall be attached with the
application and the applicant shall send a copy of
the application to the Assessing Officer on the date
of making the application before the Commission

: Power of ITSC to grant immunity from prosecution
under IPC, 1860 or any other Central Act other
than IT Act, 1961 or WT Act, 1957 withdrawn in
respect of applications made on or after 1.6.2007

: Major change in S. 245D(1) as a result of which
ITSC shall allow an application to be proceeded
with after giving a notice only to the assesse to
explain why it should be allowed and accordingly
decide after hearing him. After this, notice is to be
given to CIT to file report. After considering report,
ITSC may declare an application invalid. Whereas,
earlier ITSC was required to give a notice to the
CIT also to furnish a report about admissibility of
the application and then decide. Further, the
assessee was required to be given an opportunity
only before rejection and not before admission

: Assessee required to inform Assessing Officer in
Form 34BA (Rule 44C of IT Rules, 1962) of having
made application before ITSC

: Time limit of 90 days introduced for filing of report
u/s 245D(3) by CIT
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: S. 245E amended withdrawing power of ITSC for
reopening proceedings completed by IT authorities
in respect of applications made on or after 1.6.2007

Para – (x) of Memorandum to Finance Bill, 2007
read, “the Commission shall not have powers to
reopen the completed proceedings in a case where
an application under section 245C has been filed
on or after 1st June, 2007”

: Inserted proviso below S. 245F(2)- exclusive
jurisdiction over the case goes to ITSC from the
date on which the application is made before
ITSC in respect of applications filed on or after
the 1st day of June, 2007. Earlier, u/s 245F, ITSC
had exclusive jurisdiction under Income Tax Act,
1961 over a case w.e.f. the date on which an
application was ‘allowed to be proceeded with’
u/s 245D

: Inserted Section 245HA providing that an
application made before ITSC u/s 245C shall abate
if it is rejected u/s 245D(1) or not allowed to be
proceeded with u/s 245D(2A) or further proceeded
with u/s 245D(2D) or declared invalid u/s 245D(2C)
or order u/s 245D(4) has not been passed within
the time stipulated in S. 245D(4A)

: S. 245HAA inserted providing that AO shall give
credit for tax, interest, penalty paid by assessee
on or before or during the pendency of the
application
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: Sub-section (2) was inserted under S. 245K to
provide that where a person has made an application
u/s 245C on or after 1st June, 2007 and if such
application has been allowed to be proceeded with
under S. 245D (1), such person shall not be
subsequently entitled to make an application
under section 245C.

It implied that after 1.6.2007, an assessee can apply
for settlement only once during his lifetime. For
this purpose, an application which was not admitted
shall not be deemed to be an application

1-6-2010 : Finance Act, 2010 w.e.f. 1-6-2010 – Search cases,
which were taken out from the purview of ITSC
by Finance Act, 2007, were again brought under
the purview of ITSC

1-6-2010 : Finance Act, 2010 w.e.f. 1-6-2010 – the minimum
qualifying threshold of additional Income Tax
payable on the basis of income declared before
ITSC raised to Rs. 50 lakh in cases of searched
persons and related persons and Rs. 10 lakh in
other cases. Earlier it was Rs. 3 lakh

1-6-2010 : Finance Act, 2010, w.e.f. 1-6-2010 – S. 245D(4A)
amended to fix time limit of 18 months (from end
of the month in which application was made) for
disposal of applications made on or after the 1st
day of June, 2010

6-10-2010 : Rule - 6 of ITSC Procedure Rules, 1997 amended-
CIT shall send report to ITSC u/s 245D (2B)
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6-10-2010 : Rule - 7 of ITSC Procedure Rules, 1997 amended
by which Paper Book is required to be filed in 7
copies, while earlier 6 copies were required to be
filed. Also, provision for filing of Paper Book at
admission stage, i.e., before passing 245D(1) order,
was discontinued

6-10-2010 : Rule - 9 of ITSC Procedure Rules, 1997 amended
as per which report under Rule 9 by CIT is now
required to be filed within 45 days, while earlier it
was required to be filed within 90 days. Further,
number of copies of Rule – 9 report has been made
7 (seven), whereas earlier the number was not
specified

The newly inserted Rule 9A provided for an
opportunity to the applicant for commenting on the
Rule – 9 report and the applicant shall file a Paper
Book along with his reply

1-6-2011 : Finance Act, 2011, w.e.f. 1-6-2011 – Proviso
inserted to bring down the minimum threshold of
additional Income Tax payable on the basis of
income declared before ITSC in cases of persons
related to searched persons to Rs. 10 lakh from Rs.
50 lakh

1-6-2011 : Finance Act, 2011, w.e.f. 1-6-2011- S. 245D(6B)
inserted providing for power of rectification of order
passed u/s 245D(4)

15-1-2014 : Vide Notification No. SO 108(E) dated 15-1-2014,
Rule 44CA of IT Rules, 1962 was amended
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providing that the annexure and statements
accompanying application for settlement shall be
sent to the CIT by the ITSC while calling for a
report u/s 245D(2B) in respect of an application
allowed to be proceeded with u/s 245D(1). Before
the amendment, such annexures (called
confidential) were given to the CIT only after the
order u/s 245D(2C) or 245D(2D) was passed by
the ITSC.
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Flow Chart of Settlement

Process and Responsibilities
of CIT and CIT(DR)

PROCESS OF SETTLEMENT

FILING OF APPLICATION U/ S 245C

(Day of Application = T)

Assessee files application at any stage of a case relating to
him (As per provisions of S. 245A (b), ‘case’ means any
proceeding for assessment under the Act, which may be
pending before an AO)

Application to be in Form 34B in quintuplicate and
accompanied by fee of Rs. 500. [Section 245C(2) read with
Rule 44C(3)of I.T. Rules 1962]

Shall make a full and true disclosure of his income, which has
not been disclosed before the AO. [Section 245C(1)]

Shall disclose the manner in which the additional income was
derived. [Section 245C(1)]

Shall pay the amount of income- tax payable and attach the
proof of such payment along with the application. [Proviso to
Section 245C(1)]
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The additional amount of tax must exceed Rs. 10 lakh (Rs. 50
lakh in the case of a person against whom a search u/s 132
was conducted or any assets are requisitioned under section
132A). [Proviso to Section 245C(1)]

Application, once filed, cannot be withdrawn –S. 245C(3).

Assessee shall inform the AO in Form 34BA on the date of
making of the application –[ S. 245C(4) read with Rule 44C(4)
of the I.T. Rules, 1962]

Cannot file application, if barred u/s 245K.

ALLOWING APPLICATION: S.245D(1)

ITSC shall issue notice within 7 days of receiving the
application (T+6) to the applicant requiring him to explain as
to why his application should be allowed to be proceeded
with.

ITSC hears only the applicant.

ITSC shall pass an order in writing u/s 245D(1), within 14
days of filing of the application (T+14) either allowing the
application to be proceeded with or rejecting it. [In case, no
order is passed within 14 days, the application shall be deemed
to have been allowed to be proceeded with - Proviso to Section
245D(1)].

A copy of the order shall be sent to the Commissioner of
Income-tax (CIT) and the applicant.[Section 245D(2)]
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VALIDITY OF APPLICATION:
RULE–6 REPORT & ORDER U/S 245D(2C)

ITSC shall, within 30 days of filing of application (T + 29),
call for a report from CIT (Rule – 6 Report)

While calling for the report, ITSC shall send a copy of the
application in Form No. 34B along with Annexure and the
statements and other documents accompanying such Annexure
(as per amendment in Rule 44CA of IT Rules, 1962 vide
Notification dated 15.1.2014)

CIT shall file 7 copies of his report to ITSC and 1 copy to
applicant within 30 days of receipt of the communication from
ITSC– S. 245D(2B)

ITSC may, on the basis of CIT’s report, declare the settlement
application invalid within 15 days of receipt of such report
(T + 75) but only after hearing the applicant – S.245D(2C)

Copy of order shall be sent to the CIT and the applicant.

ENQUIRY/INVESTIGATION:S. 245D(3)

ITSC may call for the records of the case from the
Commissioner and examine them.

If after examination of such records, the ITSC feels any further
enquiry / investigation in the matter is necessary, it may ask
CIT to cause such further enquiry / investigation & furnish a
report.

The CIT shall furnish such report within 90 days of receipt of
communication from ITSC.
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RULE–9 REPORT

ITSC shall forward to the CIT the copies of annexure,
statements and other documents accompanying the annexure
filed by the applicant for report in 7 copies within 45 days of
the receipt of the said annexure or within the further time
extended by ITSC.

[See Rule 9 of ITSC (Procedure) Rules, 1997 & Rule 44CA
of the I.T. Rules 1962]

1 copy of CIT’s report shall be sent by ITSC to the applicant

Applicant may file submission accompanied with a paper book,
if any, within 15 days of the receipt of the copy of the said
report or within further extended period.[See Rule 9A of
ITSC(Procedure) Rules, 1997]

ITSC may proceed with the case, if no report is filed by the
CIT or no reply is filed by the applicant.

FINAL ORDER BY ITSC: S. 245D(4)

ITSC may pass an order after examination of records, CIT’s
Rule-6 Report and Rule-9 Report, statements and annexure
filed by the applicant and, if called for, the investigation or
enquiry report u/s 245D(3).

The Settlement Order u/s 245D(4) is to be passed within 18
months from the end of the month in which the application is
made. However, if the application is filed on or after the
1stday of June, 2007 but before the 1stday of June, 2010, then
the order needs to be passed within 12 months from the end
of the month in which the application was made.
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Order shall provide for the terms of settlement including any
demand by way of tax, penalty or interest, the manner in
which any sum due under the settlement shall be paid and all
other matters to make the settlement effective– S. 245D(6).

Order shall also provide that the settlement shall be void, if it
is subsequently found by the ITSC that it has been obtained
by fraud or misrepresentation of facts – S. 245D(6)

Where the settlement becomes void, the proceedings with
respect to matters covered by the settlement shall be revived
from the stage at which the application was allowed to be
proceeded with by the ITSC and the IT authority concerned
may complete such proceedings within two years from end of
the FY in which the settlement became void – S. 245D(7)

AFTER 245D(4) ORDER:

Interest is payable by an assessee, if the tax payable under the
terms of settlement is not paid within 35 days of the receipt
of the copy of the order – S. 245D(6A)

ITSC may amend its order within 6 months from the date of
the order with a view to rectify any mistake apparent from
record – S. 245D(6B)

PROVISIONAL ATTACHMENT:

ITSC may order provisional attachment of any property
belonging to the applicant to protect the interests of the
revenue – S. 245DD
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POWER OF ITSC TO REOPEN COMPLETED
PROCEEDINGS NOT COVERED BY APPLICATION:

ITSC cannot reopen any proceeding in a case, where an
application under section 245C has been made on or after 1.6.
2007 – S. 245E, 2nd Proviso

EXCLUSIVE JURISDICTION OF ITSC:

ITSC has exclusive jurisdiction over a case, which is the subject
of the application from the date on which the application is
made (before 1.6.2007, the law was from the date on which
application was admitted) till passing of order u/s 245D(4) –
S. 245F(2)

But IT Authorities can exercise power in respect of proceedings
in so far as they relate to any matters other than those before
the ITSC– S. 245F(4)

IMMUNITY FROM PROSECUTION AND PENALTY:

The ITSC can grant immunity from penalty & prosecution, if
it is satisfied that the applicant has
(i) co-operated with the ITSC in the proceedings before it,

and
(ii) has made a full and true disclosure of his income and
(iii) the manner in which such income has been derived -

S.245H

All the three conditions are to be satisfied – then only, it can
grant immunity from prosecution under the Act and the Wealth-
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tax Act (not IPC or other Central Acts in respect of applications
made on or after 1.6.2007) and also immunity from penalty.

No immunity from prosecution, where the proceeding for the
prosecution for any offence has been instituted before the date
of receipt of application by the ITSC.
Immunity shall stand withdrawn if such person fails to pay
any sum specified in the order of settlement u/s 245D(4) or
fails to comply with any other condition subject to which the
immunity was granted.
Immunity may be withdrawn by ITSC if it is satisfied that the
applicant had, in the course of settlement proceedings,
concealed any particulars material to the settlement or had
given false evidence.

ABATEMENT OF PROCEEDINGS BEFORE ITSC:

If an application has been rejected or has not been allowed to
be proceeded with or has been declared invalid or an order
has not been passed within the time limit specified , then
proceedings before ITSC shall abate – S. 245HA

Where a proceeding before ITSC abates, the AO shall dispose
of the case as if no application u/s 245C has been made and
the AO shall be entitled to use all the material available with
ITSC.

CREDIT FOR TAX PAID IN ABATED PROCEEDINGS:

Where a proceeding before ITSC abates, the AO shall allow
the credit for the tax and interest paid on or before the date
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of making the application or during the pendency of the case
before the ITSC.

RECOVERY OF SUMS DUE UNDER ORDER OF ITSC:

AO having jurisdiction over the applicant shall recover any
sum specified in an order of settlement including any penalty
for default in making payment of such sum.



1 The expressions “Rule 6 report” and “Rule 9 report” used in this publication mean
reports under Rules 6 and 9 of Income Tax (Settlement Commission) Procedure Rules,
1997.

4
Reports1 and Coordination

REPORT U/S 245D (2B) OF THE ACT READ WITH RULE–6
OF ITSC (PROCEDURE) RULES:

Rule 6 Report:

The ITSC shall call for a report within 30 days from the date
on which application is made and the CIT shall furnish the report
within 30 days of receipt of the communication from ITSC. The CIT
should, while sending the Rule 6 Report, inter alia, see:

(i) Whether ‘proceedings for assessment’ are pending; because
absence of such pendency of proceedings will make the
application invalid [S. 245A(b) r.w. proviso]

(ii) Whether tax and interest have been calculated properly or not
for the A.Y.’s for which application has been filed?

(iii) Whether tax along with interest on the additional income has
been paid or not, on or before the date of making the application
and whether proof of such payment of tax & interest is attached
with the application or not? [Proviso to S. 245C(1)]
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(iv) Whether a full and true disclosure of income, which has not
been disclosed before the AO, has been made or not?
[S. 245C(1)]. While examining the issue he should inter alia
see as to whether the additional income declared in the
application is true and full or not, keeping in view the declaration
made under section 132(4) of the Act/ quantification in the
Appraisal Report or Survey Report, as the case may be, and
other material available on record of the Department?

(v) Whether the manner in which the additional income is derived
was disclosed or not? [S. 245C(1)]

(vi) Whether the prescribed monetary limit of additional income-
tax payable of Rs. 50 lakh [In a case where proceedings for
assessment u/s 153A (1)(b) / 153B(1)(b) in relation to persons
referred to in section 153A/153C, other than Specified Persons]
or Rs. 10 lakh, as the case may be, has been fulfilled or not ?
[Proviso to S. 245C(1)]

(vii) Whether the Assessing Officer has been intimated by the
applicant in Form 34BA on the date of making of the application
[S. 245C(4) & Rule 44C(4)]

(viii) Whether the application is accompanied by the prescribed fees
of Rs. 500 or not ? [S. 245C(2) & Rule 44C(3)]

(ix) Whether the applicant is barred u/s 245K of the Act? The
applicant is debarred if:-

The applicant has earlier made an application on or after
1.6.2007 and such application has been proceeded with u/
s 245D (1)[S. 245K(2)]
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Penalty for concealment has been imposed in the order
under section 245D (4) of the Act on the ground of
concealment of particulars of his income. [S. 245K(1)(i)]

After an order under section 245D(4) in relation to a case,
the applicant has been convicted of an offence under
Chapter XXII of the Act in relation to that case. [S.
245K(1)(ii)]

If the case of the applicant has been sent back to the A.O.
by the ITSC on or before 1.6.2002 [S. 245K(1)(iii)]

The CIT should send the report u/s 245D(2B) within the
prescribed time-period failing which, the interest of the
Department may get prejudiced in the proceedings. The report
should be signed by the CIT himself and not merely forwarded
by him.

Verification Report

Verification report means the report furnished by the DIT
(Investigation) of ITSC or his subordinate officers in respect of
claims made in the application, SOF and other accompanying
annexure and documents.

In case the ITSC directs DIT (Inv.) or his officers to make
some enquiry / verification, co-operation needs to be extended
by the CIT.

In the Verification Proceedings before the ITSC, the A.O. is a
passive participant. Reliefs are sometimes given on the ground
that A.O. was present during the Verification Proceedings and
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he was unable to counteract the contentions of the Applicant.
At times the ITSC has observed that the ‘Verification Report’
prepared by the Investigation Wing of ITSC is ‘Confidential’
and hence cannot be shared with the Department. Such an
approach is in not in consonance with the principles of natural
justice and needs to be contested effectively.

The Act has specifically provided u/s 245D(3) for further enquiry
or investigation through the CIT. The Investigation wing of the
ITSC does not appear to have been entrusted with such
responsibility.

Sec. 245L of the Act declares that any proceeding before ITSC
shall be deemed to be a judicial proceeding. When it is declared
to be judicial proceeding, prescribed procedure has to be
followed. [CIT Vs. ITSC & Ors. (2000) 246 ITR 63 (Bom)]

In the case of CIT Vs. Godwin Steels P Ltd. (2012) 206
TAXMAN 96 (Delhi), the Hon’ble Delhi High Court has made
the following observations on the Verification Report of the
Investigation Wing of the ITSC:

• ITSC has not disposed off the application in the manner
required by law, by settling at Rs. 15 lakh, as per the
statement of facts filed.

• ITSC seems to have entrusted the job of verification and
application of mind to the officers assisting it.

• They have merely relied on the reports of the JDIT, who
is stated to have conducted an enquiry in his chamber in
the presence of the A.O. & A.R.
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• In cases, where there are copious material and evidence
collected by the income tax authorities, it is necessary that
the Bench themselves examine the matter and come to
their own conclusion. In such cases, they are not expected
to merely endorse the report of the officers assisting them.

• Section 245D(5) requires that the materials brought on
record before ITSC shall be “considered” by the members
and the word “consideration” means an independent
examination of the evidence and material.

• No reasons have been given by the ITSC in support of
their conclusions. The ITSC has also ignored several
statements, admissions, relevant evidence and materials
referred to in the Rule 9 Report of the CIT.

• The manner in which the ITSC has set out to dispose of
the assessee’s application and the report of the CIT shows
that the procedure adopted by them is vitiated and is
certainly not in accordance with law.

• ITSC has not accorded due weight-age, credibility or
consideration to the serious objections taken by the CIT in
his report.

Enquiry/Report u/s 245D (3)

As per the provisions of sub-section (3) of section 245D, the
CIT is authorized to carry out or cause to be carried out further
enquiry and investigation if the ITSC is of the opinion that
such enquiry or investigation was necessary and directs the
CIT.
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The Report u/s 245D (3) is to be furnished by the CIT within
90 days.

Request for seeking enquiry u/s 245 D(3) should be specific,
self-contained, giving justification and highlighting the issues
on which enquiry was necessary. The CIT should make out
proper case for enquiry/investigation giving detailed reasons,
so as to convince the ITSC that in the absence of relevant
enquiries, proper settlement can’t be arrived at and further, it
will be difficult to quantify the correct figure of undisclosed /
additional income. This is very important in cases where the
Department has not concluded the investigations and the assessee
had filed the application before the ITSC merely to thwart such
investigations. While making the request, the CIT should also
bring on record as to why the Department was unable to conduct
such enquiries and investigations earlier.

Generally, the request for 245D(3) enquiry should be made
along with the Rule 9 Report, by way of a separate self contained
note, emphasizing the necessity of conducting further enquiries
along with the scope/ methodology/ manner of such enquiries.
However, in specific cases, where the CIT is of the considered
opinion that it was not possible to send a comprehensive and
proper Rule 9 Report without conducting necessary enquiries/
investigation, a request u/s 245D(3) can be made to the ITSC,
even before sending the Rule 9 Report.

It is important to note that there is no bar for making a request
for enquiry u/s 245D (3) even after submission of Rule 9 report,
during the course of the 245D(4) proceedings, in case facts and
circumstances of the case so demanded. The CIT should,
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however, take care that such a request should be made well
before the time barring date.

Time sought for conducting the enquiry should also be
mentioned by the CIT in his request letter.

In case enquiry u/s 245D(3) is declined by the ITSC without
due reasons, request should be made to pass a speaking order
so that the same could be used in case such a refusal was to be
challenged by filing a writ petition in the High Court.

In case separate order is not passed by ITSC, it could form part
of 245D (4) order. In such cases, the non ordering of enquiry
u/s 245D(3) and the prejudice caused could be one of the
grounds in the Writ before the Hon’ble High Court while seeking
relief against the 245D(4) order.

Rule 9 report: Important issues:

All the issues in the Statement of Fact (SOF) are to be replied
and commented upon in the Rule-9 Report

The Department’s approach needs to be proactive and not
reactive. Supervisory authorities should apply their mind in the
preparation of the report and make a meaningful contribution

The report should be legible, properly paragraphed, page
numbered, putting emphasis on the issues involved and not on
the applicant; invariably with an Executive Summary containing
details of the various additions proposed
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The Report should specifically state the sections and heads
under which the unaccounted income is to be assessed i.e.
whether the income is assessable u/s 28 to 43 or 56 or 68/69
or otherwise

Quantification of income is required to be done issue-wise,
year-wise and assessee-wise.

Payment of taxes must find a mention in the report

Timely submission of the report is to be ensured and it should
be duly dated and dispatch numbered

The Report should be prepared after thorough verification of
the material on record qua the factual and legal issues and
should be duly supported with documentary evidence

The core issues should be crystallized specifically and the
comments on main issues should be to the point, without
unnecessary repetition

The Report should also specifically mention, if the issues relating
to completed assessments of other assessees are offered in the
hands of the Applicant in the settlement application.

Assessment/Appeal orders of other persons of the group should
be attached with report to strengthen the Department’s case
before the ITSC

As per Rules seven copies of the report should be sent duly
signed by the CIT and not merely forwarded
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The CIT needs to maintain close coordination with CIT (DR)
and ensure proper briefing, which is necessary for effective
representation of cases before ITSC

Report should comment on major issues like telescoping benefit,
Peak credit theory, Asset or Income Method, Percentage
Completion / Project Completion method, Cash flow etc. based
on the seized material and other material on record

The Applicant might not have referred to certain documents /
evidences / issues having revenue implications in its settlement
application or the SOF, but the CIT should bring such matters
on record and the ITSC is duty bound to consider it, though it
may not be part of the application. [S. 245D(4)]

In search cases, all seized documents and the statements recorded
should be taken into consideration and not just the ones which
find a mention in the SOF of the Applicant.

Invariably, a fund flow statement is filed in the SOF to explain
the unaccounted cash transactions recorded in the seized/
impounded documents. The Report should specifically comment
on its veracity and correctness, after examining it in detail.

Often, most of the Fund flow statements take into consideration
only a few selective seized documents. Other documents/facts
may be relevant for the purpose. The Report should specifically
point out the inconsistency arising out of such a partial treatment

It is also important to verify as to whether the dates of the
unaccounted transactions as mentioned in the seized documents
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match with that in the fund flow statement? This particular
aspect has far reaching impact on the quantification of the
undisclosed income in most of the cases.

The ownership of the documents is to be correctly ascertained
and stated in the Report

It is to be noted that in majority of the cases, there are certain
A.Y.’s for which return is filed directly before the ITSC,
especially that of the current year. Such returns either contain
huge returned losses or the returned income is substantially
less vis-à-vis that of the earlier years. The A.O. had no occasion
to examine such returns of income. Hence, such returns should
be thoroughly examined and apparent inaccuracies / infirmities
detected, if any, should be pointed out in the report

When the Current Year’s return is filed before the ITSC, the
entire Returned Income is shown as additional income, though
it mainly contains regular income. This is ostensibly done by
the Applicants to show that substantial additional income has
been disclosed before the ITSC, while in reality the major part
of such additional income is basically regular income. While
commenting upon the adequacy of the disclosure in the
application, the regular income should be segregated from the
additional income

In the Statement of Facts (SOF), it is generally claimed that the
disclosure made u/s 132(4) has been considered in the settlement
application. However, in this regard the Confidential folder,
particularly the net amount declared as additional income should
be examined to exactly find out as to whether the entire
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disclosure made u/s 132(4) has been offered for taxation in the
application or not

In many cases, examination of the tax paid and refund claimed
column contained in the Confidential Annexure reveals that
most of the advance-tax / self-assessment tax paid consequent
to the search / survey operation has been claimed as refund.
This requires specific examination and comment in the Report

It has been observed in many cases that huge declarations are
made in those assessment years which have returned loss as
this doesn’t result in any tax liability on the Applicant. To meet
the monetary limit of tax payment, ad hoc declarations like
scrap income, commission income, brokerage etc. are made in
the assessment years having positive income to just get the
application admitted. These aspects need careful and closer
examination and specific comments

In some cases, Book Profits are modified in the ITSC application
to achieve the monetary limit. Such adjustments to book profit
are not allowable in view of the judgment of M/s. Apollo Tyres
Ltd. Vs CIT (2002) 255 ITR 273 (SC)

It is not that all the documents/books of accounts seized in a
search are relevant for the purpose of quantifying undisclosed
income. Since, the Commission does not generally permit
carrying out further inquiry or investigation on the basis of
seized documents, the CIT should carefully segregate and
identify the relevant documents and bring to the notice of the
ITSC in his Report
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Comparison of income declared in the SOF with the income
computed by CIT is extremely helpful during the 245D(4)
hearing stage for arriving at a proper and judicious settlement

There seems to be a general feeling amongst the field formation
that once the case is admitted by ITSC, it is the duty of ITSC
to work out a correct income. This belief is not correct because
ITSC may not enhance the additional income on its own, unless
the other party to the settlement proceeding, namely the
Department brings on record relevant material for enhancement
of the income. In other words if the Department does not provide
its own computation of income supported by relevant evidences
and documents, the settlement is likely to be made on the income
declared in the SOF.

The Rule 9 Report should make specific comments on the
prayers including capitalization, waiver of interest and immunity
from penalty and prosecution. In absence of any material in the
Rule – 9 Report, the Commission does not normally encourage
arguments on these aspects and waiver/reduction of interest/
penalty is taken for granted by the applicants.

The computation of interest along with the amount on which it
is to be charged and the date from which it is chargeable should
be given in the computation by the CIT

Similarly, all the ingredients of penalties in respect of all
the defaults made by the applicant during the course of
assessment proceedings before him should be mentioned in
detail and quantum of penalty leviable on the basis of income
computed by the CIT should be given assuming that the
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penalty order is to be passed on the income computed by
him in Rule – 9 report

It is possible that the applicant may not have taken up some of
the issues in his application but which are arising from the
record of the A.O. This is an important issue as most of the
Reports don’t work out the disallowances / additions on the
basis of the assessment orders of the earlier years. Such issues
should be identified and highlighted in the report under Rule –
9 for consideration of the Commission

Issue of Transfer Pricing is to be brought to the notice of ITSC,
if the same are applicable in international transactions with
Associated Enterprises

If prosecution has already been launched or penalty has been
imposed, it must be brought to the notice of the ITSC.

ITSC is obliged to pass order on such matters which are raised
by the CIT though not covered in the application. In many
cases, applicants declare concealed income before ITSC in lump
sum manner, so as to cover up any item which may arise during
the 245D(4) proceedings. Such cases need to be examined
carefully in light of issues mentioned supra

CIT should ensure that Rule – 9 Report includes all relevant
facts including the following:

Brief background of the case

Brief details of search action and the evidence gathered
during the course of search. (Documents / Assets seized)
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Undisclosed income admitted during search and the details
thereof

Results of post-search enquiries made by the Investigation
Wing

Status of assessment proceedings for the AYs for which
application has been filed, giving details of notices u/s
153A/153C issued, returns filed, additional income
declared, taxes paid, questionnaires issued to the assessee
and the replies filed by the assessee

Results of enquiries made by the AO

Comments on each of the issues raised by the assessee in
the SOF

Comments on other issues which the Department wants to
highlight before the ITSC

Description of the important seized documents reflecting
concealed income. (Important documents should be
enclosed in a Paper Book)

Inter-linkage of various seized documents

Analysis of electronic data highlighting concealment of
income on various issues

Extracts of the important statements recorded during and
after the search (Copies of the relevant statement to be
enclosed in the Paper Book)

If undisclosed income shown before the ITSC is less than
the undisclosed income admitted during search, the same
should be highlighted
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The fact of retraction of admission of undisclosed income,
wherever applicable, to be highlighted

Details of prosecution proceedings initiated, if any should
be brought on record.

Details of provisional attachment u/s 281B made by the
AO

Results of enquiries made pursuant to order u/s 245D (3)

Citation of case laws on various issues to strengthen the
Department’s stand (Copies to be enclosed) and comments
on the case laws cited by the assessee

Major issues to be looked into in applications filed on the basis
of the Source/ Application theory:

The settlement applications, in which the additional income is
declared on Source / application basis, may require to be examined
inter alia keeping the following issues in mind:

It is generally seen that in SOF only working of either source
or the application is done. This is in contravention of the basic
principle that a complete working of both source and the
application should be done and higher of the two should be
offered as additional income. Usually, in the search operation
a number of documents and evidences are found relating to the
generation of the unaccounted income (Source), which is not
offered for taxation on the plea that corresponding assets have
not been found or detected during the course of search operation

The Source/Application unaccounted cash flow doesn’t take
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into consideration entire unaccounted income reflected in the
evidence detected in searches and hence it doesn’t depict a
comprehensive and correct picture of the unaccounted income

The unaccounted income reflected in seized documents is often
wrongly spread amongst various assessment years with a view
to decrease the overall tax liability

Huge credit of opening cash balance (unaccounted) is taken in
some cases in the first assessment year of the settlement
application. It is important to note that no tax has been paid by
the assessee in the earlier years on such opening balance and
therefore, this credit may not be allowable. Further, the opening
balance represents the unaccounted income of earlier assessment
years, which may not be covered by the ‘case’ before the ITSC.
Further, the Act (2nd Proviso to Section 245E) does not permit
the ITSC to reopen the proceedings of such earlier years and
give a finding

In the preparation of the unaccounted cash flow in some cases,
huge generation of cash is shown in the earlier years and the
application is reflected in the later years to minimize the tax
liability. Verification of cash flow in such cases is required to
be done inter alia with the seized records

Often, no date-wise cash flow is submitted with the settlement
application / SOF and only the gross figure of each assessment
year is given
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Methods of Computation of Income

The CIT may follow two methods for computation of
undisclosed income namely the Asset method and the Income-method.

Asset method:

The applicants generally go before ITSC for a number of
assessment years. Generally the ITSC asks the applicants to
furnish a complete list of assets at the end of the settlement
period (i.e., as on the last date of last financial year, which is
before ITSC).

The A.O./CIT should also prepare a complete list of assets.
This list of assets should include all the movable and immovable
properties, tangible and intangible assets such as sundry debtors’
interest income accrued but not received.

This list should also include assets declared in the relevant
balance sheet filed along with the return of income for the last
financial year dealt with by ITSC.

In case of immovable properties, if there is evidence of
investment more than what is declared in the return of income,
the actual investment as emerging from seized material or
departmental valuation should be adopted.

Thus, while totalling all the assets, the CIT should include:

– Assets as per declared Balance Sheet (i.e., on the last date
of settlement period.)
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– All investments including all immovable properties in
construction, acquisition, renovation, additions, alterations
etc. as discovered in search or investigation at actual cost.

– All sundry debtors, advance bank balances, deposits etc.
(in self, family members, benami names, if held to be
belonging to the applicant).

– All shares/debentures/MFs/ existing on the last date at cost
value.

– All accrued interest/dividend/or other income accrued but
not realized, on the last date of the last financial year.

– All jewellery/ or other movable assets held to be belonging
to the applicant.

– And unaccounted cash found in the search (held
unexplained).

The total of the assets may be
called as “A”.

The A.O. should work out the
outgoing during the settlement
period (from the first day of
the first financial year to the
last day of the last financial
year dealt with by ITSC).
These outgoings not recorded

The liabilities accepted as
genuine by the Department on
the last day of the settlement
period (on the last day of the
last financial year before
ITSC) may be termed as D.

Initial capital as on the first
day of the first financial year
before ITSC and accepted by
the department as genuine
may be termed as E.
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Income declared in the return
of income for the entire
settlement period should be
added and should be adjusted
with intangible deductions
such as depreciation and
exempted income such as
agricultural income etc.
Wherever losses are claimed,
it should be treated as negative
income and considered into
computation for the year
accordingly. This may be
termed as F.

Find out (D + E + F)

in the books of accounts may
be expenses on marriages,
social events, gifts, donations
etc. Relevant evidence should
also be annexed. This may be
termed as “B”.

On the basis of evidence on
records or claims on
household expenses made in
the return of income should
be separately estimated for the
entire settlement period. All
the outgoing declared or
undeclared in respect of
household expenses may be
called as C.

Find out (A+B+C)

Thus the undisclosed income earned during the settlement
period worked out on the basis of asset method would be
as under: (A+B+C) – (D+E+F) = H.

Income declared in the SOF may be called as G.
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Thus, ‘H’ is the net generation of income during the
settlement period and should have been declared by the
applicant. If he has declared income ‘G’, the deficiency in
disclosure before ITSC will be (H-G)

Income method:

The computation of income from this method is done by two
ways and whichever gives the higher result is adopted.

The first is incoming/availability of money method; and

The second is expenditure or outgoing of money method.

This should be done separately for each year.

If block assessment is involved then it may be done for the
entire block year taking it to be one year.

• In the first method, i.e., income method:
Total income = (All income received and not accounted
for as reflected from the documents + All deemed income
u/s. 68, 69, 69A etc) – (exempted income)

• In the second method, i.e. expenditure method
Total income = (All expenses, business and non-business
both + All investments, including movable/immovable
properties, business and non-business both + Household
expenses, gifts, donation etc + Any other outgoing)–
(exempted income)

In addition to these main methods, if one is able to find a
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cashbook in search, then a ledger book should be prepared
from such cash book and then a trial balance, trading cum
profit or loss account and Balance sheet should be prepared.

Total assets, reflected from the Balance Sheet/Trial Balance,
may be fused in the “Asset Method”.

Generally liabilities found recorded in an undisclosed cash book
or ledger should also be explained by the applicant. Hence, all
the liabilities should not be accepted as genuine on their face
value.

If the liabilities are not explained they are liable for addition u/
s. 68 of the Act. Therefore, no deduction for liabilities should
be allowed in this computation, unless they are proved to be
genuine in accordance with section 68 of the Act.

Out of the figure worked out from the two methods whichever
is higher should be treated as undisclosed income for that year.

In this regard it is to be noted that only those items of income
or expenditure has to be considered, which are not recorded in
the books of accounts. Also, it may be noted that ITSC may
consider the peak of undisclosed income or expenses.

Co-ordination between CIT and CIT (DR):

The CIT must ensure that the CIT (DR) is briefed timely and
adequately. The briefing of the CIT (DR) should inter alia be on the
following aspects: -
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Whether proceedings are pending or not in respect of the
assessment years for which application has been filed and if
yes, what are those?

If yes, then the relevant sections under which such proceedings
are pending.

Whether the returns have been filed for the relevant assessment
years?

Whether the application has been filed before notice u/s 153A/
153C was issued?

Whether application has been filed for assessment years for
which proceedings are not pending i.e. u/s 147 /154 /155 /263
/264 /254 /260A /265 /fresh assessment proceeding in pursuance
of these proceedings /recovery proceeding / search /survey /
131/ 133 etc.

What is the expected income for settlement computed by the
CIT and what are the documents/evidence in support thereof?

How the disclosure made by the applicant is not true and full?

Whether the manner of earning of such undisclosed income has
been clearly spelt out in the S.O.F.?

How there is no case for waiver/ reduction of penalty or granting
immunity from prosecution
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What is further material collected, if any, after the filing of the
application?

Whether the factual details regarding pendency, satisfaction of
the prescribed monetary limits, payment of tax along with
interest, intimation to the A.O. etc., as mentioned in the
application are correct or not ?

Whether the applicant is eligible or not for filing a settlement
application, as per the provisions of the Act?

What are the other issues raised by the CIT, which have not
been mentioned in the application by the applicant. Further,
what is the material in support of such issues?

At every stage of the proceedings before the ITSC, the CIT(DR)
should be provided with the requisite assistance by the field officers
and they should come fully prepared with records, photocopies, written
submission in succinct manner and the relevant case laws to brief
CIT (DR’s), submit reports timely and be punctual, bring seized
documents and other relevant records and all the important documents
should be duly flagged. Para-wise comments on the veracity of
averments made in settlement application and the SOF should be
given.

During the course of the 245D(4) hearings, the CIT(DR) should
be extremely careful in expressing his consent to any settlement if the
same was in contradiction with the Rule 9 Report and other material
on record. There should not be a communication gap between the
CIT and CIT(DR).



Handbook on Effective Handling of Cases before Income Tax Settlement Commission

46 | Page

PREPARATION OF PAPER-BOOK:

The paper book should be prepared by the CIT and submitted
to the Commission well in time. In case of delay, a request for
condonation of delay should be made. The Paper-book has to be
prepared in accordance with Rule -7 of ITSC Procedure Rules, 1997,
which is reproduced below:-

“Preparation of Paper books, etc.
7. (1) If the applicant proposed to refer to or rely upon any
documents or statements or other papers, during the course of
hearing under sub-section (4) of Section 245D of the Act, he
may submit seven copies of a paper books containing such
papers duly indexed and numbered, within thirty days of the
receipt of an order under sub-section (2C) of Section 245D, or
within thirty days of the date by which the application was
required to be declared invalid but has not been so declared :
Provided that the Commission may, in appropriate cases,
condone the delay and admit the paper book.
(2) If the Commissioner proposes to refer to or rely upon any
documents or statements or other papers during the course of
hearing under sub-section (4) of Section 245D of the Act, he
may submit seven copies of a paper book containing such papers
duly indexed and numbered along with his report referred to in
rule 9.
(3) The papers referred to in sub-rules (1) and (2) must be
legibly written or type-written in double space or printed and
each paper shall be certified as a true copy by the party filing
the same, or his authorized representative and indexed in such
a manner as to give a brief description of the documents, with
page numbers and the authority before whom it was filed.”



5
Frequently Asked Questions

(FAQs) and Important
Case Laws

1. How many times can a person file settlement application?

A person can file application only once in his lifetime. The
Finance Act, 2007 has introduced sub-section (2) in section 245K
of the Act w.e.f. 1.6.2007, which is reproduced as under:-

“(2) Where a person has made an application under section
245C on or after the 1st day of June, 2007 and if such
application has been allowed to be proceeded with under
sub-section (1) of section 245D, such person shall not be
subsequently entitled to make an application under section
245C.”

The meaning of this section has been elaborated in Para – (xii)
under the heading “Revised Settlement Scheme” of Memorandum
to Finance Bill, 2007, which reads as under:-

“(xii) It is also proposed to provide that after 1.6.2007, an
assessee can apply for settlement only once during his
lifetime. For this purpose, an application which was not
admitted shall not be deemed to be an application;”
(emphasis supplied)
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This implies that for applications made on or after the 1st day
of June, 2007 and which have been allowed to be proceeded
with under Section 245D(1), the person is debarred from making
any further settlement application u/s 245C(1).

2. Who can file an application before the Settlement
Commission?

Any assessee can file an application before the Settlement
Commission at any stage of a case relating to him [S. 245C (1)].
The term assessee has been defined in Section 2(7) of the Act
and has a very wide connotation. As per Section 2(7) of the Act,
assessee means a person from whom any tax or any other sum
of money is payable under the Act.

3. Can a person who has not filed a return of income also file
an application for settlement ?

Yes. The Section 245C(1B)(i) specifies that in such cases the
additional tax shall be calculated on the income disclosed in the
application, as if such income were the total income. It is to be
noted that earlier there was a Proviso to Section 245C(1), which
provided for filing of settlement application, only if the assessee
has filed return of income. This Proviso has been omitted w.e.f.
1.6.2007 and it is no more necessary to file a return of income
for becoming eligible to file a settlement application.

4. Is the application valid, if the amount of income-tax along
with interest in relation to a case is not paid and the challans
for payment are not enclosed with the settlement application?

No. The entire amount of tax along with interest is to be paid on
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the returned income plus the additional income for all the
assessment years for which the settlement application has been
filed and proof of payment to be attached with the application.
[Proviso to S.245C(1)].

5. Can one application be filed for a number of assessment
years?

Yes. This is clear from the definition of the word “case” in
Section 245A(b), which refers to “any assessment year or
assessment years”, read with Section 245C(1), which allows for
filing of an application in relation to a “case”. This view is also
reinforced from the provisions of Section 245C (1D) of the Act,
which provides for the aggregation of additional amount of
income-tax for more than one previous year.

6. For how many years can one file a settlement application?

There is no explicit bar on the number of years for which an
application can be filed. However, it is pertinent to mention here
that the Section 245C(1) stipulates that the application may be
filed “at any stage of a case”. The term “case” has been defined
in S. 245A(b), as any proceeding for assessment under the Act
(which means assessment proceeding u/s 143 or 153A or 153C
because Proviso to Sec. 245A excludes assessment proceeding
u/s 147 or assessment proceeding in pursuance of orders u/s
254/ 263/ 264). Thus, an application can be filed only when
assessment proceeding u/s 143 or 153A or 153C is pending
before the A.O. There are prescribed time limits under the Act
for which the assessment proceedings can be pending, under
these sections. Consequently, though there is no explicit bar on
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the number of years for which an application can be filed but
due to the condition of pending assessment proceedings, the
number of years for which an application can be filed is limited.

7. If one application is dismissed by ITSC, can an assessee file
another application disclosing more income for the same
years?

The Section 245K (2) states that for the applications filed on or
after 1.6.2007, the applicant will be debarred, if the earlier
application was allowed to be proceeded with u/s 245D(1) of the
Act. In other words, he will not be barred from filing a fresh
application, if his earlier application was not allowed to be
proceeded with u/s 245D(1) of the Act. Also, the applicant is
debarred from filing a settlement application, if one is disqualified
under sub-section (1) of Section 245K of the Act.

8. Can an assessee file an application before ITSC on the matters
covered by an appeal before the CIT (A)?

No, because in that case only the appellate proceeding is pending
before the CIT (A) and no assessment proceedings are pending
before the A.O, as per the provisions of Section 245C (1) read
with Section 245A (b).

9. What categories of persons are barred from making an
application before the Settlement Commission?

The following categories of persons are disqualified from making
an application before the ITSC:-
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(i) Where in an earlier order of settlement u/s 245D(4), penalty
on the ground of concealment of particulars of his income
has been imposed by the ITSC. [S. 245K(1)(i)].

(ii) Where after the passing of an order u/s 245D(4), the assessee
has been convicted for any offence under Chapter XXII of
the Act in relation to that case [S. 245K(1)(ii)].

(iii) Where the case of a person was sent back to the A.O. by
the ITSC on or before the 1.6.2002. [S. 245K(1)(iii)].

(iv) Where an application was made on or after 1.6.2007 and
such application has been proceeded with u/s 245D(1).
[Section 245K(2)].

10. Can an assessee file an application before ITSC for settling
only part of his income not disclosed before the A.O.?

An assessee can file an application before ITSC making a true
and full disclosure of his concealed income along with the manner
in which such income has been earned. Therefore, there is no
scope for an assessee to disclose before the ITSC only a part of
his concealed income. The disclosure of income has to be true
and full and not a partial one. [S.245C (1)].

11. Can an assessee withdraw an application after filing it?

No. As per the provisions of Section 245C (3), an application
once made u/s 245C(1) cannot be subsequently withdrawn.

12. Whether the Settlement Commission can entertain the request
for settlement for the AY’s for which no additional income
is offered and no additional tax is paid?
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In this regard, the provisions of Section 245C(1D) being important
are reproduced below:-

(1D) Where the income disclosed in the application relates to
more than one previous year, the additional amount of income-
tax payable in respect of the income disclosed for each of the
years shall first be calculated in accordance with the provisions
of sub-sections (1B) and (1C) and the aggregate of the amount
so arrived at in respect of each of the years for which the
application has been made under sub-section (1) shall be the
additional amount of income-tax payable in respect of the income
disclosed in the application.

The wordings of the above sub-section (1D) indicate that the
additional amount of income-tax payable for each previous year
is to be aggregated to arrive at the additional amount of income-
tax payable along with the application. It means that some
additional-tax is to be paid for each assessment year for which
an application has been filed. However, the prescribed monetary
limit is to be applied on the aggregate amount of additional
income-tax paid along with the application.

13. How is the additional tax computed for the purposes of filing
a settlement application ?

The Additional tax is computed in accordance with sub-sections
(1B), (1C) and (1D) of section 245C of the Act. For each
assessment year, the additional tax is calculated as under:-

Additional Tax =

(Tax on the returned income plus the additional income) – (Tax
on returned income)



Frequently Asked Questions (FAQs) and Important Case Laws

Page | 53

In case, no return is filed for a particular assessment year, then
the tax on the returned income is considered as additional income.
The total additional income-tax will be the aggregate of the
additional income-tax for all the assessment years for which the
application has been filed.

14. Whether monetary limit of additional tax of Rs. 10 lakh /
Rs. 50 lakh is for each assessment year covered in the
application or for all the assessment years put together?

The monetary limit of additional income-tax of Rs. 10 lakh /
Rs. 50 lakh is to be applied on the total additional income-tax
paid along with the application and not for every assessment
year separately. In this regard, reference may be made to the
decision of the ITSC (Special Bench) in the case of Airtech (P)
Ltd. & Ors., (1994) 209 ITR 21 (ITSC)(SB), which has held that
the minimum monetary limit relates to application as a whole
and not to every single assessment year involved in the
application. Further, it was held that the word “income” as used
in S. 245C(1) can refer only to a positive income and not a
negative income.

15. In the case of a search operation conducted u/s 132, can an
assessee file an application immediately after the search
operation?

No. A search and seizure operation conducted u/s 132 doesn’t
constitute pending assessment proceeding. The settlement
application can be filed only after a notice u/s 153A/ 153C has
been issued. [Explanation (iiia) to S. 245A (b)].
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16. Is there any bar on the Commission in settling only a
particular type of income?

There is no such bar under the Act. The unaccounted income,
which has been earned even in an illegal manner in violation of
other Acts / laws can also be settled by the ITSC. However, the
ITSC cannot grant immunity from prosecution for any offence
under the Indian Penal Code (45 of 1860) or under any Central
Act other than the IT Act, 1961 and the Wealth-tax Act, 1957
for settlement applications filed on or after 1.6.2007.

17. What constitutes a ‘case” within the meaning of 245A(b) of
the Act ?

As per S. 245A(b), “case’ means any proceeding for assessment
under this Act, which may be pending before an Assessing Officer
on the date on which an application is made u/s 245C(1).

Further, as per the explanation (iv) to Section 245A(b), a
proceeding for an assessment year shall be deemed to commence
from 1st day of the assessment year and conclude on the date on
which an assessment is made. It has been held in the case of
Director of Income Tax (International Taxation) Kolkata v.
Income Tax Settlement Commissioner, Additional Bench, Kolkata
& Anr., (2012) 1 CAL LT 309 (HC) that Explanation (iv) to
section 245A(b) cannot be construed to provide that proceedings
for assessment could only conclude with the passing of an
assessment order and if no order of assessment was made, such
proceedings would be deemed to continue for a period of six
years and nine months from the end of the relevant assessment
year. Thus, it was held that irrespective of whether returns were
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filed or not, a case would be deemed to be pending, but only for
twenty one months from the end of the assessment year in
question.

In this regard, the following important situations are being
considered to clarify the meaning of the word “case”:-

Sl. Situation
No.

1. When assessment
proceeding is pending.

2. Rectification application
has been filed u/s. 154 by
the assessee or the
Department has suo moto
initiated rectification
proceedings and such
proceedings are pending.

3. Where notice u/s. 148
has been issued and
served.

4. Where appeal is pending
before CIT (Appeal).

Whether application can be filed
before ITSC?

Yes. Application can be filed
before ITSC.

No. Rectification proceeding is not
assessment proceeding as per
definition of assessment in S. 2(8).
Also, ‘doctrine of merger’ is not
applicable to make rectification
proceeding merge with a completed
assessment proceeding and thereby
make it “pending”.

No. It is clearly stated in the
proviso (i) to S. 245A (b) that
proceeding in consequence of
notice u/s 148 will not be
“assessment proceeding” for the
purpose of definition of “case”.

No. Appeal before CIT (Appeals)
is not a pending assessment
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5. Proceeding u/s 263
initiated by CIT

6. Filing of application u/s.
264

7. Filing of a second appeal
before the ITAT u/s 254

8. Assessment proceeding
pending before AO after
original assessment was
set aside by ITAT u/s
254/ CIT u/s 263 or 264

9. Search has been
conducted but notice u/s
153A or 153C has not
been served yet by AO.
Incriminating evidences
were found and the

proceeding. Also, ‘doctrine of
merger’ is applicable only in
respect of appellate order, which
have been passed and not the
pending appellate proceeding.
Hence, the ‘pending appellate
proceeding’ doesn’t constitute
‘pending assessment proceeding’.

No. Proceeding u/s 263 is not a
pending assessment proceeding.

No. Proceeding u/s 264 is not a
pending assessment proceeding.

No. Proceeding u/s 254 is not a
pending assessment proceeding.

No. It has been clearly stated in
the proviso to S. 245A (b) that such
proceeding will not be “assessment
proceeding” for the purpose of
definition of “case” .

As per Explanation (iiia) to S.
245A(b), for the purpose of
deciding when a ‘case’ is pending
before AO, the assessment
proceeding shall be deemed to have
commenced on the date of issue of
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assessee wants to apply
before the ITSC
immediately to get
immunity from penalty
and prosecution

10. Where notice u/s. 153A
has been issued and
served by on the
assessee.

11. When a reference
application or a writ
before High Court or the
Supreme Court is
pending

12. Recovery proceedings
have been initiated by the
T.R.O.

13. Only Penalty
proceedings pending
before AO

14. Survey U/s. 133A
conducted

notice and concluded on the date
on which the assessment is made.
Hence, the assessee cannot file
application before he receives a
notice u/s 153A / 153C from the
A.O.

Yes.

No.  Proceeding before the High
Court or the Supreme Court is not
a pending “assessment
proceeding,” so as to constitute it
as a ‘case’.

No.  Recovery proceeding by TRO
is not a pending “assessment
proceeding”, so as to constitute it
as a ‘case’.

No.  Penalty proceeding is not a
pending “assessment proceeding”,
so as to constitute it as a ‘case’.

No.  Conducting survey u/s 133A
doesn’t constitute a pending
“assessment proceeding”.
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No.  Conducting search u/s 132 is
not a pending “assessment
proceeding”, so as to constitute it
as a ‘case’.

No, issuance of summons u/s
131(1) and 131(1A) is not a
pending “assessment proceeding”,
so as to constitute it as a ‘case’.

15. Search U/s 132
conducted

16. Issuance of summons
u/s 131(1) and 131(1A)
by AO

It was held in M/s Pyarelal Jain & Co. and others, S.A. No 18/
1/467/89-IT dt. 06.11.1989, ITSC (Spl Bench), Order dated
1.1.1991, 55 Taxman 345 that in interpreting the definition of a
case under Section 245A (b), “rectification proceedings” under
section 154 cannot be imported into the expressions “Assessment”
or “Reassessment” because each word has to be construed in its
specified context.

18. Whether the Department is barred from taking actions u/s
131, 132, 133(6), 133A etc. after a settlement application is
filed? Whether during the pendency of a settlement
application, can the recovery proceedings be initiated in
relation to assessment years for which no application has
been filed?

Yes. The Provisions of Section 245F(2) in this regard being
important are reproduced below:-

“(2) Where an application made under section 245C has been
allowed to be proceeded with under section 245D, the Settlement
Commission shall, until an order is passed under sub-section (4)
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of section 245D, have, subject to the provisions of sub-section
(3) of that section, exclusive jurisdiction to exercise the powers
and perform the functions of an income-tax authority under this
Act in relation to the case:

Provided that where an application has been made under
section 245C on or after the 1st day of June, 2007, the
Settlement Commission shall have such exclusive jurisdiction
from the date on which the application was made:”

The words “to exercise the powers and perform the functions of
an income-tax authority under this Act in relation to the case”
are crucial. It is important to note that the jurisdiction of the
“case” and not that of the “assessee” gets transferred to the
ITSC. The provisions of section 245F(2) clearly states that the
exclusive jurisdiction of the Settlement Commission shall be in
relation to the “case” only. The word “Case” has been defined
in S. 245A(b) as the assessment proceeding pending with AO.
Thus, only those assessment years which are covered by the
settlement application constitutes the “case” and are under the
exclusive jurisdiction of the Commission.

It is also relevant to note that Section 245F(4) further confirms
the position stated above and removes the ambiguity, if any. The
relevant portion of Section 245F(4) is reproduced below:-

“(4) For the removal of doubt, it is hereby declared that,
in the absence of any express direction by the Settlement
Commission to the contrary, nothing in this Chapter shall
affect the operation of the provisions of this Act in so far
as they relate to any matters other than those before the
Settlement Commission.”
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It is to be noted that the powers vested in the I.T. Authorities
u/s 132 or u/s 133A are in relation to a “person” and are not
limited to any particular assessment year. Accordingly, the
income-tax authorities can issue summons u/s 131 or cause &
make enquiries u/s 133 for any period other than those covered
in the application before ITSC. Further, the Search u/s 132 or
Survey actions u/s 133A are also not precluded. However, such
actions cannot be with reference to the assessment years, which
are pending before the Commission. However, if any
incriminating material is found during the course of search /
survey operation in relation to the assessment years for which an
application is pending before the ITSC, such information shall
be immediately brought to the notice of the Commission, so that
it can take due cognizance of the same, before disposing of the
case. If the Settlement Commission has already passed an order,
in such a situation the CIT should move an application u/s
245D(6) of the Act before the Commission for declaring the
settlement as void, as it has been obtained by fraud and
misrepresentation of facts. Further, there is no bar on the A.O.
or TRO to initiate recovery proceedings for assessment years,
which are not before the Commission.

19. Whether in a case where the ITSC settles the case on a
substantially higher income as compared to that declared in
the application, it can be held that there is full and true
disclosure of additional income by the applicant?

No, Prima facie it is not a case wherein there is a true and full
disclosure of income in the settlement application. It is now a
settled preposition that there should be full and true disclosure
of income in the settlement application, as per the provisions of
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S.245C(1). The word “full” indicates that whatever the applicant
had to disclose, has been disclosed in its entirety in the application
itself. There is no scope for disclosure of income in parts or in
instalments, as the same amounts to revision of the application,
which is not permitted under the Act. The gist of some of the
important case laws on the issue of true and full disclosure is as
under:-

(i) Ajmera Housing Corporation vs. CIT 326 ITR 642 (SC)

A full and true disclosure of income, which has not been
previously disclosed by the assessee is a mandatory pre-
condition for a valid application u/s 245C(1). Further, the
scheme of Chapter XIX-A does not contemplate revision of
income so disclosed in the application. It was held by the
Hon’ble Supreme Court in this case that the disclosure of
additional undisclosed income in the revised annexure alone
was sufficient to establish that the original application made
by the assessee u/s 245C(1) could not be entertained, as it
did not contain a full and true disclosure of its undisclosed
income and the manner in which such income was derived.

(ii) CIT Vs. Express Newspaper Ltd. (1994) 206 ITR 443
(SC)

The disclosure under S. 245C can be only in respect of
income not disclosed before the Assessing Officer. Where
the Department has already discovered it or has gathered
material in regard to such concealed income, the assessee
cannot be allowed to approach the Settlement Commission
and forestall the whole exercise of the IT authorities.
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(iii) Ace Investments Ltd. & Anr. Vs. Settlement Commission
& Ors. (2003) 264 ITR 571 (Mad)

Once the Settlement Commission found that the applicant
had not made full and true disclosure, the application itself
became not maintainable and order passed by it was bad,
illegal and void. Further, the contention that the petitioner
having participated in the proceedings cannot challenge the
same, was liable to be rejected as there can be no estoppel
against the statute and law declared by the Apex Court.

(iv) G. Jayaraman vs. ITSC, 1960 Taxman 552 (Mad)

If the disclosure is not true and complete, the Settlement
Commission has no power to quantify the additional income.

(v) Haji N. Abdullah Vs. ITSC & Ors. (2008) 299 ITR 119
(Bom)

There cannot be a fresh application in respect of same subject
matter, if the first application was rejected after assuming
valid jurisdiction. The second application declaring higher
income was rightly not entertained by the Commission on
the ground that there was no full and true disclosure.

(vi) All Investments HCL vs. CIT, 264 ITR 571 (Mad)

Once, the Settlement Commission found that the applicant
has not made true and full disclosure, the application itself
becomes non-maintainable and the order passed by the
Settlement Commission is bad, illegal and void.
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(vii) CIT vs. ITSC 326 ITR 626 (Bom)

The Settlement Commission can take cognizance of an
application u/s 245C, only where the assessee discloses
income not disclosed by it before the Income Tax authorities
and the manner in which it was derived. Where IT authorities
have gathered material, which would disclose concealment
or fraud on the part of the assessee, even after filing of
application u/s 245C, the Commission has no jurisdiction
to proceed with the application.

(viii)Canara Jewellers vs. ITSC 315 ITR 328 (Mad)

Once, the income disclosed by the assessee u/s 245C is not
accepted as full and true, the application u/s 245C is not
maintainable and therefore the Settlement Commission has
no jurisdiction to pass an order enhancing the income of the
assessee.

(ix) CIT vs. ITSC 246 ITR 63 (Bom)

The Settlement Commission has not applied its mind as to
whether the assessee had made full and true disclosure of
its income and the manner in which the income was derived
and therefore the High Court can examine the legality of
the order in writ jurisdiction.

(x) V.M.S.M. Rowther vs. ITSC, 236 ITR 581 (Mad), 102
Taxman 546 (Mad)

The submissions of the petitioner that the settlement
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application cannot be dismissed on the ground other than
non-cooperation or complexity of investigation, were not
accepted by the Hon’ble High Court. The Court held that
full and true disclosure of income is a necessary pre-
condition for invoking the jurisdiction of Settlement
Commission u/s 245C.

(xi) M/s Shyam Glass Works vs. ITSC & Others, 228 ITR
672 (All):

The application of the petitioner was rejected by the ITSC
u/s 245C(1) of the Income Tax Act, 1961 after recording
the finding that it could not be said that the petitioner had
made full and true disclosure of the income, which had not
been known to the Department.

(xii) M/s Raja Ram Industries vs. ITSC, 81 Taxman 506
(1995) (Del)

The expression ‘case’ has been defined in section 245A(b)
of the Act. It will be noticed from the said provision that
the application for settlement will have to contain a full and
true disclosure of the applicants’ income, which has not
been disclosed before the Assessing Officer, the manner in
which such income has been derived, and the additional
amount of income tax payable on such income.

It is, however, observed that in some cases before the ITSC,
the income is usually settled at a much higher amount than
that disclosed in the application. Prima facie in such cases
there is no true and full disclosure of income in the settlement
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application. The substantial difference in the amount of
income disclosed in the application and that determined in
the order u/s 245D(4) is a very relevant fact for deciding
the prayer of granting immunity from penalty and
prosecution by the Applicant and both the CIT and CIT(DR)
should oppose granting of immunity in such cases.

20. Can ITSC admit an application even if full and true disclosure
is not made?

No. The Hon’ble Bombay High Court has in its order dated 13
June, 2013 in WP 3900 of 2013 [CIT (Central), Pune vs. ITSC
on the issue of true and full disclosure of income has held as
under:-

“The judgment of the Supreme Court in Ajmera Housing
Corporation is a clear authority for the principle that in order
to constitute a valid application under Section 245C(1), there
must be a full and true disclosure of income, which has not been
disclosed and of the manner in which it has been derived, besides
a computation of the income tax payable on such undisclosed
income. It is only upon the satisfaction of the Commission that
the application meets the prerequisites of a valid application
that the Commission shall have the jurisdiction to proceed. The
error in the order of the Commission in the present case lies in
permitting the application to proceed without that satisfaction
being recorded by the Commission, which is a fundamental aspect
which goes to the root of its jurisdiction to entertain an
application under Section 245C. The Commission has proceeded
on the basis that at this stage it cannot hold a view that the
income offered in the statement of facts is not a true and full
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disclosure. In the same vein, the Commission was of the view
that the subject of true and full disclosure is open for examination
in the proceedings under sub-section 4 of Section 245D. In
holding this, the Commission has moved over to the stage of
Section 245D(4) without entering upon the fundamental issue as
to whether the application was or was not invalid. This exercise
had to be carried out by the Commission at the stage of the
proceedings under sub-section 2C of Section 245D on the basis
of the report submitted by the Commissioner and after hearing
the applicant. The Commission has abdicated the discharge of
that obligation at that stage, by deferring its consideration at a
later stage. The Commission, in our view, was completely in
error in holding that unless it is established by a competent
authority that the purchases are all bogus, that the application
at this stage could not be held to be invalid, though the department
may have in its possession certain evidence indicating the fact
that the income has not been truly and fully disclosed, or that
the quantum of income disclosed in the application in comparison
to the claim of the department is meager. ————We may clarify,
however, that we are not for the purposes of this case inclined
to hold that the Commission cannot at a later stage of the
proceedings reject the application, where facts come to its
knowledge even subsequently that there is either a suppression
of full and true material facts, a misstatement or failure on the
part of the assessee to make a full and candid disclosure. The
existence of such a power at a subsequent stage cannot obviate
the discharge of a statutory duty to determine whether the
jurisdictional requirements are fulfilled, once a report is received
under sub section (2C) of Section 245D. The Commission has to
consider as to whether or not the application is invalid.”
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21. Can ITSC reject an application, even after it was declared to
be valid u/s 245D(2C)?

Yes. The Bombay High Court in its order dated 28.2.2014 in
CIT (Central IV) vs. ITSC, WP No. 2135 of 2013, following its
decision dated 13 June, 2013 in WP 3900 of 2013 CIT (Central),
Pune vs. ITSC, has held as under:-

“—-even if the application for settlement is declared valid in
terms of Sec. 245D(2C) of the Act, yet it would not estop/ bar
the Commission from rejecting the application for settlement at
later date for non-disclosure of true and full information of the
income or the manner in which income was derived. As the
requirement of full and true disclosure of the income and the
manner in which the income is derived is a requirement to be
satisfied by the applicants at all times before this Commission.”

22. Can an assessee revise the additional income offered in his
application during the proceedings before the Commission?
If so, how many times?

No, the assessee cannot revise the original additional income
declared in the application. In fact, there is no provision under
the Act for revision of the income disclosed in the application.
The Hon’ble Supreme Court in Ajmera Housing case cited supra
on this issue has observed as under:-

“It is true that details of the “full and true” disclosure of income
and “the manner” in which such income is derived is to be
given in the form of an annexure to the application, which is
treated as confidential and is not to be forwarded to
Commissioner for the purpose of his report under sub-section
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(1) of Section 245D of the Act and therefore, apparently there
is substance in the contention. But when the argument is tested
on the anvil of the scheme of Chapter XIX-A, the revision of the
annexure by itself was prejudicial to the interest of the revenue.
Apart from the fact, as explained above, revision of the annexure
is tantamount to revision of the application, not contemplated in
the scheme, withholding of the information regarding filing of
revised annexure, disclosing undisclosed income of Rs.11.41
crores as against the income of Rs.1.94 crores, disclosed in the
annexure forming part of the application, deprived the
Commissioner of his right to object to the maintainability of
assessee’s application on the ground that the assessee had not
made true and full disclosure of their income in the previous
application, the foundational requirement of a valid application
under Section 245C(1) of the Act. Accordingly, we have no
hesitation in rejecting the argument.”

23. Can an application filed by an assessee be rejected in limine?

As per S. 245D(1), the application of an assessee cannot be
dismissed without giving an opportunity of being heard. If no
case is prima facie made out, the Commission may reject the
application. However, this itself will not debar the assessee from
filing a fresh application.

24. What is the scope of enquiries to be done by the CIT u/s.
245D(3), at the instance of ITSC ?

The Settlement Commission, in respect of an application which
has been allowed to be proceeded with, may call for the records
from the Commissioner and after examination of such records,
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if the Commission is of the opinion that any further enquiry or
investigation in the matter is necessary, it may direct the
Commissioner to make or cause to be made such further enquiry
or investigation and furnish a report on the matters covered by
the application and any other matter relating to the case. [S.
245D(3)]. The issues and scope of the enquiries to be conducted
by the CIT u/s 245D(3) is as per the order passed by the ITSC
u/s 245D(3). The order u/s 245D(3) of the ITSC, usually contains
a brief of the core issues on which investigations / enquiries are
required to be done and the manner in which such investigations/
enquiries are to be conducted by the CIT.

25. What are the issues on which the CIT should seek enquiry/
investigation u/s 245D(3)? Further, what is the remedy
available to the Department, if permission is not granted by
the ITSC for conducting such enquiries u/s 245D(3)?

The CIT may ask for 245D(3) order, if he is satisfied that detailed
investigations are necessary in the case on the basis of the material
on record. The CIT should seek permission mainly on issues, on
which the Investigation Wing or the Assessing Officer was not
able to complete the investigation and the settlement application
has been filed to thwart such investigations. Such requests should
also be made where the assessee has made entirely certain claims/
assertions veracity and correctness of which was never examined
by the Department.

Granting of permission for conducting enquiry by the CIT is a
discretionary power available to ITSC. The words used in Section
245D (3) are “may direct the Commissioner”. However, the
Courts have held that this discretion has to be exercised in a
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judicious and proper manner. In case, the request of CIT for a
enquiry u/s 245D(3) is not acceded to and if the interest of
revenue is seriously prejudiced, the remedy lies in filing a writ
petition before the jurisdictional High Court.

26. How should be the interest u/s 234A, 234B & 234C charged
in a settlement application ?

In Brij Lal & others vs. CIT (2010) 328 ITR 477 (SC), the
following broad propositions were laid down regarding charging
of interest:-

• When the Parliament uses the words “as if such aggregate
were the total income” in Section 245C(1B), it presupposes
aggregation of the returned income and additional income
disclosed.

• The provisions of Section 234A, 234B and 234C are
applicable to the proceedings of the Settlement Commission
under Chapter XIX-A.

• An application under s. 245C(1) is a return.

• Applicant has to pay the additional amount of tax with
interest without which the application for settlement would
not be maintainable.

• The order under s. 245D(4) is not an order of regular
assessment.

• Legislature has not contemplated levy of interest between
the stage of order under S. 245D(1) and the order under S.
245D(4).
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Thus, interest under s. 234B is chargeable till the date of order
of the Settlement Commission under s. 245D(1) i.e., admission
of the case on the returned income plus the additional income.
This preposition was also laid down in CIT vs. Hindustan Bulk
Carriers 259 ITR 449 (SC), wherein it was held that interest u/
s. 234A, 234B and 234C will be on the consolidated amount of
income disclosed before the I. T. authorities and other undisclosed
income, which is for the first time disclosed before the
Commission.

It is to be noted that Sec. 234B (4) envisages increase or reduction
of interest, if the amount on which the interest was chargeable
undergoes a change due to any order passed u/s 245D (4). In
view of this, the departmental view is that the interest is
chargeable on the amount finally determined by the Settlement
Commission u/s 245D (4) and not only on the amount which
was offered by the assessee in the application.

27. Whether the ITSC has power to reduce or waive interest
chargeable u/s 234A, 234B & 234C ?

In the case of CIT Vs. Anjum. M.H. Ghaswala and Ors., [2001]
252 ITR 1 (SC), the Hon’ble Supreme Court has held that the
Settlement Commission constituted u/s 245B has no power to
reduce or waive the interest chargeable under Section 234A,
234B & 234C, while passing orders U/s 245D(4), except to the
extent of granting relief under the circulars issued by the Board
u/s 119 of the Act. Further, while exercising the power derived
under the circulars of the Board, the Commission does not act
as a subordinate to the Board but will be enforcing the relaxed



Handbook on Effective Handling of Cases before Income Tax Settlement Commission

72 | Page

provisions of the circulars for the benefit of the assessee in the
process of settlement.

The charging of interest under Section 234A, 234B and 234C
are mandatory in nature. The power of waiver or reduction of
interest have not been expressly conferred on the Settlement
Commission and thus same is outside the purview of the
settlement contemplated in Chapter XIX-A. The Commission
being a quasi judicial body could neither equate itself with the
CBDT, which is an executive authority nor claim the right to
exercise the power vested in the CBDT under Section 119 of the
Act, which is an administrative power.

28. What is the scope of the inherent powers of the Settlement
Commission?

It is a well-established legal principle that any inherent power
vested in an authority cannot be exercised contrary to the express
provisions of the Act - CIT Vs. Anjum M. H. Ghaswala 252
I TR1(SC).

29. What is the judicial position as regards the retraction of
disclosure made u/s 132(4)?

In a number of cases disclosures made during the course of
search are retracted subsequently, particularly while filing the
settlement application. In the case of Dr. SC Gupta VS CIT
(Allahabad High Court) 248 ITR 782, it was held,

“As held by the Supreme Court in Pullangode Rubber Produce
Co. Ltd. vs. State of Kerala 1972 CTR (SC) 253, an admission
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is an extremely important piece of evidence though it is not
conclusive. Therefore, a statement made voluntarily by the
assessee could form the basis of assessment. The mere fact that
the assessee retracted the statement could not make the statement
unacceptable. The burden lay on the assessee to establish that
the admission made in the statement at the time of survey was
wrong and in fact there was no additional income.”

In Bachittar Singh Vs CIT and another (2010) 328 ITR 400,
(P&H) it was held that retraction made after two months was not
permissible and voluntary statement recorded in the presence of
family members was an important material, which could be acted
upon.

In CIT Vs Lekh Raj Dhunna, 344 ITR 352, (Punjab and Haryana),
it was held that retraction from the statement during the
assessment proceedings was not valid as no plausible explanation
has been furnished as to why the said statement could not be
withdrawn earlier.

In the case of Ramjas Nawal Vs. CIT &Anr., (2003) 183 CTR
144, (Raj.) it was held that if the statements are given under
threat or duress, the assessee can retract from his statements
given under threat or duress during search. But the material on
fact shows otherwise.

30. Whether the I.T. Department can make use of information
furnished by the applicant in the confidential part of the
S.O.F., if the proceedings before the ITSC abate?

Yes. The proceedings before the ITSC abates if, the application
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is rejected u/s 245D(1) or declared invalid u/s 245D(2C) or no
order is passed u/s 245D(4) within the prescribed time limit or
the application is not proceeded with u/s 245D(2A) or 245D(2D).
In such cases, the A.O. has to dispose of the case and the A.O.
is entitled not only to use the material and information contained
in the settlement application and the SOF but all other material
and information produced by the assesse before the ITSC. Further,
the results of the enquiry and evidence recorded by the ITSC are
also available to the A.O. for making an assessment. [See Section
245HA(3)].

31. Where seized material reflects concealed income in respect
of several persons and only a few of them file applications
before ITSC, is the department precluded from proceeding
against other persons?

No. The exclusive jurisdiction of ITSC is limited to the case
before it. [S. 245F(2)].

32. Whether applicant can move to ITSC to re-open the cases of
other Assessment Years, which are not covered by his
application?

No. For applications filed on or after 1.6.2007, this power is not
available with ITSC. [2nd proviso to S.245E].

33. What is the procedure for filing a paper book by CIT?

The procedure of filing a paper book is provided in Rule 7 of
ITSC (Procedure) Rules, 1997. If the Commissioner proposes to
rely upon any documents or statements or other papers during
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the 245D(4) proceedings, seven copies of the paper book
containing such papers should be submitted. The paper book
should duly indexed and numbered, legibly written in double
space and duly certified as a true copy.

34. Can rejoinder be filed to reports filed by the C.I.T.?

Yes. However, the paper book (Documents / Evidences/
Statements etc.) should be submitted in 7 copies.

35. Whether Government Agencies can make use of the Order
u/s. 245D(4) in respect of proceedings under other laws, for
example, in proceedings in Sales Tax, State Excise, Narcotics,
Crime branch, CBI etc.?

There is no bar in sharing of the information under the Act.
However, S. 138 of the Act governs sharing of the information
with other authorities/ departments/ persons. Once the order
u/s 245D(4) is passed by the ITSC, it no longer remains exclusive
record of ITSC and becomes part of assessment records. It has
been held in the case of Hooghly Mills Ltd. Vs. CIT : (1992)
199 ITR 336 (CAL) that the order of Settlement Commission
cannot affect proceedings taken under other Acts, viz., Surtax
Act.

36. What is the legal position, when the documents belonging to
third parties are owned up by the Applicant?

It has been held in the case of M/s Gupta Perfumers (P) Ltd. Vs.
ITSC & Ors. (2012) 253 CTR (Del) 573 that no third person can
gain from the immunity granted by the ITSC to the applicant.
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The order of the Settlement Commission shall not be a shield in
proceedings against a third person. If the seized documents pertain
to a third person and not to the applicant, immunity from penalty
and prosecution cannot be claimed by the applicant for such
third person in the proceedings before the ITSC. The third person
must rely upon and meet the charge on merits.

37. Can ITSC waive or reduce penalty under laws other than
Income Tax law?

No. The Section 245H stipulates that ITSC may grant immunity
from the imposition of any penalty only under this Act or the
Wealth Tax Act 1957, in relation to the settlement applications
filed on or after 1.6.2007. Prior to 1.6.2007, the ITSC also had
the power to grant immunity from prosecution for any offence
under the Indian Penal Code (45 of 1860) or under any other
Central Act for the time being in force.

In M/s Hooghly Mills Ltd Vs CIT 62 Taxman 83 (Cal) 1992 199
ITR 336 (Cal) it was held that the order of the Settlement
Commission may be conclusive so far as the authorities under
the Income tax Act are concerned and binding on the authorities
under the Act but certainly the order passed by the Settlement
Commission cannot travel beyond the provisions of the Act and
cannot bind the authorities under a different Act. The Settlement
Commission cannot order settlement of proceedings or waive
penalties under any Act other than the Income-tax Act.

38. Whether ITSC can grant immunity from prosecution and
penalty u/s 245H(1), even if the assessee does not disclose
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correct additional income in the settlement application, but
does so during the proceedings before the ITSC?

No. The Settlement Commission can grant immunity from penalty
and prosecution only if the applicant has co-operated during the
settlement proceedings, made a full and true disclosure of his
income and the manner of earning such income has been
disclosed. The observations of the Hon’ble Delhi High Court in
its order dated 10.2.2014 in CIT (Central) II vs. Income Tax
Settlement Commission & another in W.P. (C) 5262/2013 are
important and are reproduced below:-

“—-it is certainly open to the ITSC to grant immunity to an
applicant from penalty and prosecution. This power, however,
has to be exercised only in accordance with law, i.e., on
satisfaction of the conditions of Sec. 245H(1). We are constrained
to observe that the majority view taken by the ITSC in the present
case reflects a somewhat cavalier approach, perhaps driven by
the misconception that granting of immunity from penalty and
prosecution was ritualistic, once the assessee disclosed the entire
concealed income, ignoring the vital requirement that it is the
stage at which such income is offered that is crucial and that the
applicant cannot be permitted to turn honest in instalments. When
there is unimpeachable evidence of a much larger amount of
concealed income, about which there is no ambiguity, then what
was disclosed by the assessee in the application filed u/s 245C(1)
cannot be regarded as full and true disclosure of income merely
because the assessee, when cornered in the course of the
proceedings before the ITSC, offered to disclose the entire
concealed income.”
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39. Whether Settlement Commission can revisit issues which have
reached finality in the earlier proceedings?

No. By virtue of 2nd Proviso to S. 245E, inserted by Finance
Act, 2007 w.e.f. 1.6.2007, the ITSC no longer has the power to
reopen any proceeding. Prior to 1.6.2007, the ITSC had the power
to reopen any completed proceeding connected with the case,
after recording its opinion in writing that it is necessary and
expedient for the proper disposal of the settlement case. Hence
Settlement Commission cannot revisit issues, which have reached
finality in the earlier proceedings under the Act.

40. Under what circumstances immunity granted from penalty
and/or prosecution can be withdrawn by the Commission?

An immunity granted by an order u/s 245D(4) can be withdrawn
in the following circumstances:

If the amount due as per order u/s 245D(4) is not paid by
the applicant within the time specified in the order or within
such further time as may be allowed by the ITSC.
[S.245H(1A)]

Where the applicant fails to comply with any other condition
subject to which the immunity was granted. [S.245H(1A)]

Where during the settlement proceedings the applicant had
concealed any particulars material to the settlement or had
given false evidence. [S.245H(2)]

However, the I.T. Authorities cannot straightaway go for
prosecution, otherwise it would amount to sitting over the
Settlement Commission by the IT authorities, as has been held
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in the case of Rama Nath Vs. Special Chief Judicial Magistrate
(2009) 185 Taxmann 381(All). If the IT authorities want to
prosecute a person after the order of the Settlement Commission,
they shall have to get the immunity granted by the Settlement
Commission cancelled under Section 245H(1A) / 245H(2).

41. Under what circumstances the Settlement becomes void?

An order u/s. 245D(4) may be declared void by the Settlement
Commission u/s 245D(6), if it has been obtained by the applicant
by fraud or misrepresentation of facts. The CIT may move an
application u/s 245D(6) for declaration of the settlement order
as void, if subsequent to the passing of the 245D(4) order, it
comes to his notice (from the action u/s 132 / 133A/ 133B /
133(6) / 131 or otherwise) that the applicant had obtained the
order by fraud or misrepresentation of facts.

42. Whether ITSC in the order u/s 245D(4) has to confine itself
to matters covered in the application or can take into account
other matters also?

Settlement Commission may, in accordance with the provisions
of this Act, pass such orders as it thinks fit on the matters covered
by the application and any other matter relating to the case not
covered by the application, but referred to in the report of the
Commissioner. [S.245D(4)]

43. Whether any time limitation applies to the proceedings before
Settlement Commission?

Yes. The ITSC must pass the order u/s 245D(4) within 18 months
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from the end of the month in which the application is made for
applications filed on or after 1.4.2010. [See Section 245D(4A)(iii)]

44. Whether cases once settled by ITSC can be re-opened by
A.O.?

As per S. 245I, every order of the Commission are conclusive
as to the matters stated therein, and hence proceeding u/s 147 do
not lie in such cases. If the department is in possession of the
material which indicates that the order was obtained by fraud or
misrepresentation of facts, it can approach ITSC for getting the
order passed by it u/s 245D(4) to be declared as void u/s 245D(6).

45. Can ITSC order provisional attachment of property?

Yes. [See Section 245DD]

46. What is the recourse if the taxes as per the 245D(4) order
are not paid by the Applicant?

As per the provisions of Section 245D(6A), the tax calculated as
per the order u/s 245D(4) has to be paid within thirty-five days
of the receipt of the order. Further, even if the installments are
granted by the ITSC, the assessee shall be liable to pay simple
interest @ 15% per annum from the date of expiry of the 35
days.

In case, the specified sum or the amount of any installment, as
mentioned in the 245D(4) order is not paid within time, the A.O.
can recover the same in accordance with the provisions of Chapter
XVII. Also, penalty for default in making payment may be
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imposed and recovered by the A.O. [See Section 245J]. Further,
the recovery by TRO by way of attachment of immovable
property and the garnishee notice issued by the ACIT has been
held valid in the case of ACIT & Anr. Vs J.C. Augustine & Anr
(2007) 293 ITR 26 (Ker).

In such cases, the CIT may move an application for withdrawing
immunity from penalty & prosecution u/s 245H(1A), as the
applicant has failed to pay the sum specified in the 245D(4)
order, within the specified time.

47. Whether interest u/s 220(2) can be charged on taxes settled
by ITSC? Whether A.O. can levy penalty u/s 221 for delayed
payment of tax on income determined by ITSC?

Yes. The Section 245J provides that any sum payable under an
order of settlement will be recovered by the AO having
jurisdiction over the applicant in accordance with Chapter XVII
of the Act. Further, as per the provisions of S. 245J not only
interest is chargeable u/s 220(2), but other penal consequence
also follow for default in making the payments.

48. Can Settlement Commission revoke orders passed by AO
u/s 281B?

If an attachment u/s 281B is pending before the settlement
application is made, the ITSC shall continue the provisional
attachment u/s 281B for the remaining period. As per the
provisions of Section 245DD(1), the ITSC may, to protect the
interest of revenue, attach provisionally any property belonging
to the applicant in the manner provided in the Second Schedule.
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Further, as per Section 245DD(2), the Provisional attachment is
valid only for a period of 6 months, but the Settlement
Commission can extend this period, after recording reasons in
writing.

49. What are the implications of the amendment in Rule 44CA
of Income-Tax Rules, 1962, vide Notification No. 5/2014
[F.NO.142/32/2013-TPL] Dated 15-1-2014?

After, the amendment in Rule 44CA(1) of the I.T. Rules, 1962,
the Settlement Commission, while calling for a Report u/s
245D(2B) has to provide to the CIT, a copy of the application,
including the annexure and the statements along with a copy
of the 245D(1) order. Before this amendment, the ITSC was not
required to send the annexure and the statements i.e. the
Confidential Portion, to the CIT while calling for the Rule 6
Report.

Also, sub-rule (2) of Rule 44CA has been amended and it provides
that where an application has not been declared invalid under
sub-section (2C) of section 245D, all the material and other
information produced by the assessee before the Settlement
Commission shall be sent to the Commissioner to enable him to
furnish the report under sub-section (3) of section 245D.

Further, a new sub-rule (3) to Rule 44CA was introduced, which
states that in case of abatement of the proceedings, the
Commission shall send, all the material and other information
on its record to the Commissioner.
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50. Whether the orders of Settlement Commission can result in
decrease of total tax liability in relation to the case?

No, the order passed by the ITSC u/s 245D(4) should not reduce
the total tax liability of those assessment years for which an
application has been filed. This is clear from the overall Scheme
of Chapter XIX-A and specifically the first proviso to Section
245C wherein there is a monetary limit of payment of minimum
additional tax of Rs 50 Lakh / Rs. 10 Lakh. Thus, the refunds,
if already determined by the A.O. cannot be increased by way
of filing a settlement application.

This proposition is also supported from the provisions of Section
245C(1), which states that the application should contain
additional income, which has not been declared before the A.O.
Thus, the total income declared in the application will always be
more than what has been declared in the returns of income before
the A.O. and there will be additional tax liability in the settlement
application.

Further, the provisions of Section 245D(6) also confirm this
view when it states that every order passed u/s 245D(4) shall
provide for terms of settlement including any demand by way of
tax, penalty or interest and the manner in which any sum due
shall be paid.

51. How refunds are being claimed by the Applicants by
filing a settlement application?

As per the scheme of the Act, the ITSC application should not
result in reduced tax liability. However, in a few cases refunds
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are being claimed in the returns filed before the A.O. as a
precursor to the filing of the settlement application. Some of
important issues in this regard are under:

(a) In some cases, income declared in the return filed u/s 153A
/ 153C has been reduced in subsequent application filed
before the ITSC and refunds are claimed in such applications.

(b) Instances have also come to the notice wherein, while filing
the returns of income u/s 153A/ 153C, the already declared
regular income is being reduced substantially. Thus,
whatever taxes have been paid by the Applicant on the
regular income in the returns filed u/s 139(1) for the past
6-7 years, are claimed as refund in the returns filed u/s
153A/153C. Further, a settlement application is being filed
declaring a meagre additional income.

(c) It is to be noted that the objective of S. 153A is to assess/
reassess the total income including the income emanating
from the seized documents or evidences found during the
search operation. Returns filed in response to notices u/s
153A/ 153C containing reduced income as compared to the
returns already filed tend to render the provisions of section
139(5) and section 264, otiose and meaningless. It has been
held in various judicial pronouncements that the proceedings
u/s 153A are for the benefit of revenue. Judgments in the
case of Charchit Aggarwal Vs ACIT 129 TTJ (Del) 438;
Shankar Radheyshyam Vs ACIT, ITAT Pune ‘B’ Bench in
ITA No. 225/PN/11; M/s Jai Steel (India) Vs ACIT, (2013)
CTR (Raj) 281; M/s Sun Engineering Vs. CIT 198 ITR 297
(SC) could be referred in this regard.

(d) Instances are also there, wherein huge amount of
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capitalization was claimed in the settlement applications
and allowed by the ITSC. Once, the capitalization on fixed
assets is allowed, the applicant becomes eligible for claim
of depreciation in the later years resulting in refund / lower
tax liability. Also in some cases, refunds are generated if in
the 245D(4) order directions are given to allow certain
deduction / allowance / relief / rebate.

(e) In a large number of cases, returns are not filed before the
A.O. but are filed directly before the ITSC, wherein
substantial amount of losses are claimed. The A.O. never
had an occasion to check the veracity of such losses and in
absence of 245D(3) enquiry, the applicant often becomes
entitled to set off these losses in later years, resulting in
refund / lower tax liability.

The above instances appear to defeat the objectives of provisions
relating to settlement and require careful scrutiny by the CIT
and CIT(DR) while arguing before the ITSC.

52. What are the important issues for the CIT, while processing
of the orders passed by the ITSC u/s 245D(4)?

The facts and circumstances of each case are different and hence
the important issues emerging from the order will also be varied.
However, the following issues, inter alia, should be looked into,
while processing the 245D(4) orders :-

If there is any mistake apparent from the record in the
245D(4) order, an application should be moved by the CIT
immediately, as the Settlement Commission can amend the
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order only within 6 months from the date of the 245D(4)
order. [Section 245D(6B)]

Whether there is a substantial difference in the additional
income offered in the settlement application and the income
finally determined as per the 245D(4) order? Whether
declarations were made in piece meal/instalments after filing
of the settlement application? It may amount to non
disclosure of true and full income in the application.
Attention in this regard is invited to the observations of the
Hon’ble Delhi High Court in its order dated 10.2.2014 in
CIT (Central) II vs. Income Tax Settlement Commission &
another in W.P. (C) 5262/2013

Whether the relief given in the 245D(4) order, has been
sought in the settlement application by the Applicant? The
Prayers made by the Applicant in the settlement application
may be referred to in this regard

Whether the issues raised in the Rule 9 Report, TPO’s Report
& other Reports of the CIT / AO have been duly considered
by the ITSC in a proper manner or not ?

While giving relief to the applicant, whether the department
has been provided with the relevant documents & evidences,
like Rule 9A rejoinder etc.?

Whether there are procedural infirmities in conducting the
245D(4) proceedings ?

Whether proper enquiry and verification has been made by
the ITSC in relation to returns directly filed before it,
specifically when there is a huge returned loss or a
substantial decrease in the returned income, as compared to
the earlier years?
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Whether satisfaction on the issue of true and full disclosure
has been recorded by the ITSC in the orders passed u/s
245D(1) / 245D(2C) and 245D(4) ? The recording of such
satisfaction is a condition for assuming jurisdiction by the
ITSC.

Whether a justified request of the CIT for 245D(3) enquiry
was refused causing detriment to revenue? A refusal to
grant 245D(3) investigation, in the absence of cogent reasons
may amount to violation of principles of natural justice

If a Verification has been carried out by the Investigation
Wing of the ITSC, whether the entire Verification Report
along with the paper books/ evidences/ documents filed by
the Applicant before the Investigation Wing has been
provided to the Department or not ?

Whether the Verification Report has dealt with the core
issues in a proper manner? Whether the observations made
by the Investigation Wing Report are duly supported with
cogent material and evidence?

Whether the conclusions drawn in the 245D(4) order are in
direct conflict with the provisions of the Act?

Are there inherent contradictions in the conclusions drawn
by the ITSC in the order while dealing with various issues?

Whether more than one application has been filed on the
same facts and circumstances by the Applicant?

Whether there was retraction of the disclosure made u/s
132(4) without any plausible reason and after elapse of
considerable time?

Whether in the settlement application, the additional income
and the additional tax has been offered by tinkering with
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the Book Profits? It is to be noted that the Book profits
cannot be tinkered with and only the adjustments permitted
u/s 115JB are allowable.

Whether the ITSC had accepted written submission /
explanation/ rejoinder from the Applicant after the
conclusion of the hearings and no copy of the same was
provided to the Department, leading to violation of the
principles of natural justice?

Whether capitalization of cash was allowed to the applicant
in cases where there was no actual cash available or where
there were no matching assets available on record?

Whether 245D(4) order was obtained by fraud or
misrepresentation and needs to be declared void ?

Whether conditions have arisen for withdrawal of immunity
u/s 245H(1A) / 245H(2) ?

The answer to the above mentioned questions may enable the
CIT to come to an informed conclusion as to whether the 245D(4)
order was acceptable and to take remedial steps wherever
required.

53. What is the scope of judicial review in the context of ITSC
orders?

High Court need not interfere with the impugned order
simply because on the same set of facts and circumstances
of the case and evidence on record, a different view is
possible. In exercise of powers under Article 226 and 227
of the Constitution, the High Court is not required to enter
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into re-appreciation of evidence. The High Court is only
required to ascertain whether the decision making process
is vitiated in law because the authority has either violated
the principles of natural justice or omitted to consider
relevant facts – [CIT Vs. Friends & Friends Co. (2008) 9
DTR (Guj) 225]

Under Art. 226 of the Constitution of India, the law is well-
settled that the judicial review of the Court is not concerned
with the decision, but only with regard to the decision
making process – [Ace Investments Ltd. & Anr. Vs. Sett.
Commission & Ors. (2003) 264 ITR 571 (Mad)]

Writ Jurisdiction under Art. 226 of the Constitution can be
invoked on the following grounds:-

(a) The order is contrary to any of the provisions of the
I.T. Act, 1961.

(b) If irrelevant materials have been relied on by the ITSC
and the view taken is perverse.

(c) If the method adopted by the Settlement Commission
is arbitrary.

[CIT Vs. Settlement Commission I.T. & W.T. & Anr. (2012)
344 ITR 288 (Ker)]

Re-appreciation of finding of facts not warranted in exercise
of judicial review which, in any event, are based on the
material on record – [Major Metals Ltd. Vs UOI & Ors.
(2012) 251 CTR (Bom) 385]
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An essential feature of writ of certiorari is the control which
the Court’s exercise over judicial or quasi judicial bodies,
which is not in an appellate but supervisory capacity. Writ
jurisdiction should be exercised in grave cases where the
subordinate tribunals, bodies or officers act wholly without
jurisdiction or in excess of it or in violation of principles of
natural justice or refuse to exercise jurisdiction vested in it.
The certiorari jurisdiction can also be exercised if
conclusions are perverse and, therefore, suffers from patent
error on the face of the record. Order of Settlement
Commission to allow application to be proceeded with
suffered from non-application of mind—Legality of said
order could be examined by the Court in its writ jurisdiction
– [CIT Vs. ITSC & Ors. (2000) 246 ITR 63 (Bom)]

The order passed by the Settlement Commission in exercise
of the powers under S. 245D(1), was an order allowing
application to be proceeded with. No finality has been
attached to the said order. The order may be final and
conclusive in between two stages of the same proceedings,
but it cannot be said to be conclusive and final, so as to
place it beyond the jurisdiction of this Court. [CIT Vs. ITSC
& Ors. (2000) 246 ITR 63 (Bom)]

Legality of the order under s. 245D(1) can always be
examined in the writ jurisdiction, while examining ultimate
final order passed by the Settlement Commission under sub-
s. (4) of s. 245D – [Satyadhyan Ghosal vs. Smt. Deorajin
Devi AIR 1960 SC 941 applied]
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54. What is the judicial view on conclusive nature of 245D(4)
Orders?

After passing of the order by ITSC, no power vests in the
AO or any other authority to issue the notice in respect of
the period and income covered by the order. There is only
one exception i.e. fraud or misrepresentation of facts and
for that purpose the remedy lies only before the ITSC.[CIT
Vs. Smt Diksha Singh (2012) 247 CTR (All) 215]

Sec. 245D of the IT Act does not clothe an order of the
Settlement Commission under s. 245D(4) with such
conclusiveness u/s 245-I of IT Act, 1961, so as to exclude
any proceedings under the KGST Act on the basis of the
undisclosed business income found by the Settlement
Commission in its order. [P.T. Antony & Sons Vs. UOI
(2005) 279 ITR 363 (Ker)]

If Revenue has material to show that the order was obtained
by fraud or misrepresentation of facts, it can certainly move
a petition to the Commission u/s 245D(6). There is no
requirement that the Commission must suo-motu initiate the
action. Merely because S. 245-I provides that the order of
settlement is conclusive it does not take away the power of
the ITSC to decide whether the settlement order had been
obtained by fraud or misrepresentation of facts. Any other
interpretation would render Section 245D(6) otiose. It cannot
be called by any stretch of imagination to be review of the
earlier judgment or the subsequent Bench sitting in appeal
over the earlier Bench’s decision [Commissioner of Income-
Tax Vs Om Prakash Mittal (2005) 273 ITR 326 (SC)]





ANNEXURE – I

Legal Provisions of Settlement

The law related to settlement of cases by Income Tax Settlement
Commission is as under:

Provisions of Income Tax Act, 1961:

2CHAPTER XIX-A
SETTLEMENT OF CASES

3Definitions.

245A. In this Chapter, unless the context otherwise requires,—

(a) “Bench” means a Bench of the Settlement Commission;
4[(b) “case” means any proceeding for assessment under this Act,

2 Chapter XIX-A, consisting of sections 245A to 245M, inserted by the Taxation Laws
(Amendment) Act, 1975, w.e.f. 1-4-1976.

3 Substituted by the Finance Act, 1987, w.e.f. 1-6-1987. Prior to its substitution, section
245A was amended by the Finance (No. 2) Act, 1977, w.e.f. 10-7-1978 and Taxation
Laws (Amendment) Act, 1984, w.e.f. 1-10-1984.

4 Substituted by the Finance Act, 2007, w.e.f. 1-6-2007. Prior to its substitution, clause
(b) read as under :
(b) “case” means any proceeding under this Act for the assessment or reassessment
of any person in respect of any year or years, or by way of appeal or revision in
connection with such assessment or reassessment, which may be pending before an
income-tax authority on the date on which an application under sub-section (1) of
section 245C is made :
Provided that where any appeal or application for revision has been preferred after
the expiry of the period specified for the filing of such appeal or application for
revision under this Act and which has not been admitted, such appeal or revision shall
not be deemed to be a proceeding pending within the meaning of this clause;’
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of any person in respect of any assessment year or assessment years
which may be pending before an Assessing Officer on the date on
which an application under sub-section (1) of section 245C is made:

Provided that—

(i) a proceeding for assessment or reassessment or re-
computation under section 147;

5(ii) [***]
6(iii) [***]

(iv) a proceeding for making fresh assessment in pursuance of
an order under section 254 or section 263 or section 264, setting aside
or cancelling an assessment, shall not be a proceeding for assessment
for the purposes of this clause.

Explanation.—For the purposes of this clause—

(i) a proceeding for assessment or reassessment or
recomputation referred to in clause (i) of the proviso shall be deemed

5 Clauses (ii) and (iii) omitted by the Finance Act, 2010, w.e.f. 1-6-2010. Prior to their
omission, clauses (ii) and (iii) read as under :
“(ii) a proceeding for assessment or reassessment for any of the assessment years
referred to in clause (b) of section 153A in case of a person referred to in section
153A or section 153C;
(iii) a proceeding for assessment or reassessment for the assessment year referred to
in clause (b) of sub-section (1) of section 153B in case of a person referred to in
section 153A or section 153C;”

6 Clauses (ii) and (iii) omitted by the Finance Act, 2010, w.e.f. 1-6-2010. Prior to their
omission, clauses (ii) and (iii) read as under :
“(ii) a proceeding for assessment or reassessment for any of the assessment years
referred to in clause (b) of section 153A in case of a person referred to in section
153A or section 153C;
(iii) a proceeding for assessment or reassessment for the assessment year referred to
in clause (b) of sub-section (1) of section 153B in case of a person referred to in
section 153A or section 153C;”
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to have commenced from the date on which a notice under section
148 is issued;

7(ii) [***]

(iii) a proceeding for making fresh assessment referred to in
clause (iv) of the proviso shall be deemed to have commenced from
the date on which the order under section 254 or section 263 or section
264, setting aside or cancelling an assessment was passed;

8[(iiia) a proceeding for assessment or reassessment for any of
the assessment years, referred to in clause (b) of sub-section (1)
of section 153A in case of a person referred to in section
153A or section 153C, shall be deemed to have commenced on the
date of issue of notice initiating such proceeding and concluded on
the date on which the assessment is made;]

(iv) a proceeding for assessment for any assessment year, other
than the proceedings of assessment or reassessment referred to in
clause (i) or clause 9[(iv) of the proviso or clause (iiia) of
the Explanation], shall be deemed to have commenced from the 1st
day of the assessment year and concluded on the date on which the
assessment is made;

(c) “Chairman” means the Chairman of the Settlement
Commission;

7 Omitted by the Finance Act, 2010, w.e.f. 1-6-2010. Prior to its omission, clause (ii)
read as under :
“(ii) a proceeding for assessment or reassessment referred to in clause (ii) or clause
(iii) of the proviso shall be deemed to have commenced on the date of initiation of the
search under section 132 or requisition under section 132A;”

8 Inserted by the Finance Act, 2010, w.e.f. 1-6-2010.
9 Substituted for “clause (ii) or clause (iii) or clause (iv) of the proviso” by the Finance

Act, 2010, w.e.f. 1-6-2010.
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(d) “income-tax authority” means an income-tax authority
specified in section 116;

(e) “Member” means a Member of the Settlement Commission,
and includes the Chairman and a Vice-Chairman;

(f) “Settlement Commission” means the Income-tax Settlement
Commission constituted under section 245B;

(g) ”Vice-Chairman” means a Vice-Chairman of the Settlement
Commission 10[and includes a Member who is senior amongst the
Members of a Bench.]

Income-tax Settlement Commission.

245B. (1) The Central Government shall constitute a Commission to
be called the Income-tax Settlement Commission 11[***] for the
settlement of cases under this Chapter.

(2) The Settlement Commission shall consist of a Chairman 12[and
as many Vice-Chairmen and other members as the Central Government
thinks fit] and shall function within the Department of the Central
Government dealing with direct taxes.

(2A) 13[* * *]

10 Inserted by the Finance Act, 2007, w.e.f. 1-6-2007.
11 Words ‘(hereafter in this Chapter referred to as “the Settlement Commission”)’ omitted

by the Finance Act, 1987, w.e.f. 1-6-1987.
12 Substituted for “and two other members” by the Taxation Laws (Amendment &

Miscellaneous Provisions) Act, 1986, w.e.f. 10-9-1986.
13 Omitted by the Taxation Laws (Amendment & Miscellaneous Provisions) Act, 1986,

w.e.f. 10-9-1986. Earlier, sub-section (2A) was inserted by the Finance Act, 1982,
w.e.f. 1-4-1982.
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(3) The Chairman, 14[Vice-Chairman] and other members of the
Settlement Commission shall be appointed by the Central Government
from amongst persons of integrity and outstanding ability, having
special knowledge of, and, experience in, problems relating to direct
taxes and business accounts:

Provided that, where a member of the Board is appointed as the
Chairman, 15[Vice-Chairman] or as a member of the Settlement
Commission, he shall cease to be a member of the Board.
16[***]

17[Jurisdiction and powers of Settlement Commission.

245BA. (1) Subject to the other provisions of this Chapter, the
jurisdiction, powers and authority of the Settlement Commission may
be exercised by Benches thereof.

(2) Subject to the other provisions of this section, a Bench
shall be presided over by the Chairman or a Vice-Chairman and shall
consist of two other Members.

(3) The Bench for which the Chairman is the Presiding Officer
shall be the principal Bench and the other Benches shall be known as
additional Benches.

14 Inserted by the Taxation Laws (Amendment & Miscellaneous Provisions) Act, 1986,
w.e.f. 10-9-1986.

15 Inserted by the Taxation Laws (Amendment & Miscellaneous Provisions) Act, 1986,
w.e.f. 10-9-1986.

16 Second proviso omitted by the Taxation Laws (Amendment & Miscellaneous Provisions)
Act, 1986, w.e.f. 10-9-1986.

17 Inserted by the Finance Act, 1987, w.e.f. 1-6-1987.
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(4) Notwithstanding anything contained in sub-sections (1) and
(2), the Chairman may authorize the Vice-Chairman or other Member
appointed to one Bench to discharge also the functions of the Vice-
Chairman or, as the case may be, other Member of another Bench.

(5) Notwithstanding anything contained in the foregoing
provisions of this section, and subject to any rules that may be made
in this behalf, when one of the persons constituting a Bench (whether
such person be the Presiding Officer or other Member of the Bench)
is unable to discharge his functions owing to absence, illness or any
other cause or in the event of the occurrence of any vacancy either
in the office of the Presiding Officer or in the office of one or the
other Members of the Bench, the remaining two persons may function
as the Bench and if the Presiding Officer of the Bench is not one of
the remaining two persons, the senior among the remaining persons
shall act as the Presiding Officer of the Bench :

Provided that if at any stage of the hearing of any such case or
matter, it appears to the Presiding Officer that the case or matter is
of such a nature that it ought to be heard of by a Bench consisting
of three Members, the case or matter may be referred by the Presiding
Officer of such Bench to the Chairman for transfer to such Bench as
the Chairman may deem fit.

18[(5A) Notwithstanding anything contained in the foregoing
provisions of this section, the Chairman may, for the disposal of any
particular case, constitute a Special Bench consisting of more than
three Members.]

(6) Subject to the other provisions of this Chapter, the places

18 Inserted by the Finance (No. 2) Act, 1991, w.e.f. 1-10-1991.
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at which the principal Bench and the additional Benches shall
ordinarily sit shall be such as the Central Government may, by
notification 14 in the Official Gazette, specify and the Special Bench
shall sit at a place to be fixed by the Chairman.]]

19[Vice-Chairman to act as Chairman or to discharge his functions
in certain circumstances.

245BB. (1) In the event of the occurrence of any vacancy in the
office of the Chairman by reason of his death, resignation or otherwise,
the Vice-Chairman or, as the case may be, such one of the Vice-
Chairmen as the Central Government may, by notification in the
Official Gazette, authorise in this behalf, shall act as the Chairman
until the date on which a new Chairman, appointed in accordance
with the provisions of this Chapter to fill such vacancy, enters upon
his office.

(2) When the Chairman is unable to discharge his functions
owing to absence, illness or any other cause, the Vice-Chairman or,
as the case may be, such one of the Vice-Chairmen as the Central
Government may, by notification in the Official Gazette, authorise in
this behalf, shall discharge the functions of the Chairman until the
date on which the Chairman resumes his duties.]

20[Power of Chairman to transfer cases from one Bench to another.

245BC. On the application of the assessee or the 21[Chief

19 Inserted by the Finance Act, 1987, w.e.f. 1-6-1987.
20 Inserted by the Finance Act, 1987, w.e.f. 1-6-1987.
21 Substituted for “Commissioner” by the Direct Tax Laws (Amendment) Act, 1987,

w.e.f. 1-4-1988.
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Commissioner or Commissioner] and after notice to them, and after
hearing such of them as he may desire to be heard, or on his own
motion without such notice, the Chairman may transfer any case
pending before one Bench, for disposal, to another Bench.]

22[Decision to be by majority.

245BD. If the Members of a Bench differ in opinion on any point, the
point shall be decided according to the opinion of the majority, if
there is a majority, but if the Members are equally divided, they shall
state the point or points on which they differ, and make a reference
to the Chairman who shall either hear the point or points himself or
refer the case for hearing on such point or points by one or more of
the other Members of the Settlement Commission and such point or
points shall be decided according to the opinion of the majority of the
Members of the Settlement Commission who have heard the case,
including those who first heard it.]

Application for settlement of cases.

23245C. 24(1) An assessee may, at any stage of a case relating to him,
make an application in such form and in such manner as may be
prescribed, and containing a full and true disclosure of his income
which has not been disclosed before the 25[Assessing Officer], the
manner in which such income has been derived, the additional amount

22 Inserted by the Finance Act, 1987, w.e.f. 1-6-1987.
23 See rule 44C and Form Nos. 34B and 34BA. Application to Settlement Commission

should be accompanied by a fee of Rs. 500.
24 Substituted by the Taxation Laws (Amendment) Act, 1984, w.e.f. 1-10-1984.
25 Substituted for “Income-tax” by the Direct Tax Laws (Amendment) Act, 1987, w.e.f.

1-4-1988.
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of income-tax payable on such income and such other particulars as
may be prescribed, to the Settlement Commission to have the case
settled and any such application shall be disposed of in the manner
hereinafter provided :

26[Provided that no such application shall be made unless,—

(i) in a case where proceedings for assessment or reassessment for
any of the assessment years referred to in clause (b) of sub-
section (1) of section 153A or clause (b) of sub-section (1) of
section 153B in case of a person referred to in section 153A or
section 153C have been initiated, the additional amount of
income-tax payable on the income disclosed in the application
exceeds fifty lakh rupees,

27(ia) in a case where—

(A) the applicant is related to the person referred to in clause (i)
who has filed an application (hereafter in this sub-section
referred to as “specified person”); and

(B) the proceedings for assessment or re-assessment for any of
the assessment years referred to in clause (b) of sub-section
(1) of section 153A or clause (b) of sub-section (1) of section

26 Substituted by the Finance Act, 2010, w.e.f. 1-6-2010. Prior to its substitution, proviso,
as amended by the Finance Act, 2007, w.e.f. 1-6-2007, Finance Act, 1995, w.e.f. 1-
7-1995 and Finance Act, 1987, w.e.f. 1-6-1987, read as under :
“Provided that no such application shall be made unless—
(i)  the additional amount of income-tax payable on the income disclosed in the
application exceeds three lakh rupees; and
(ii)  such tax and the interest thereon, which would have been paid under the provisions
of this Act had the income disclosed in the application been declared in the return of
income before the Assessing Officer on the date of application, has been paid on or
before the date of making the application and the proof of such payment is attached
with the application.”

27 Inserted by the Finance Act, 2011, w.e.f. 1-6-2011.
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153B in case of the applicant, being a person referred to
in section 153A or section 153C, have been initiated,

the additional amount of income-tax payable on the income
disclosed in the application exceeds ten lakh rupees,

(ii) in any other case, the additional amount of income-tax payable
on the income disclosed in the application exceeds ten lakh
rupees,

and such tax and the interest thereon, which would have been
paid under the provisions of this Act had the income disclosed
in the application been declared in the return of income before
the Assessing Officer on the date of application, has been paid
on or before the date of making the application and the proof of
such payment is attached with the application.

28[Explanation.—For the purposes of clause (ia),—

(a) the applicant, in relation to the specified person referred to in
clause (ia), means,—

(i) where the specified person is an individual, any relative of
the specified person;

(ii) where the specified person is a company, firm, association
of persons or Hindu undivided family, any director of the
company, partner of the firm, or member of the association
or family, or any relative of such director, partner or member;

(iii) any individual who has a substantial interest in the business
or profession of the specified person, or any relative of
such individual;

28 Inserted by the Finance Act, 2011, w.e.f. 1-6-2011.
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(iv) a company, firm, association of persons or Hindu undivided
family having a substantial interest in the business or
profession of the specified person or any director, partner
or member of such company, firm, association or family, or
any relative of such director, partner or member;

(v) a company, firm, association of persons or Hindu undivided
family of which a director, partner or member, as the case
may be, has a substantial interest in the business or
profession of the specified person; or any director, partner
or member of such company, firm, association or family or
any relative of such director, partner or member;

(vi) any person who carries on a business or profession,—

(A) where the specified person being an individual, or any
relative of such specified person, has a substantial
interest in the business or profession of that person; or

(B) where the specified person being a company, firm,
association of persons or Hindu undivided family, or
any director of such company, partner of such firm or
member of the association or family, or any relative of
such director, partner or member, has a substantial
interest in the business or profession of that person;

(b) a person shall be deemed to have a substantial interest in a
business or profession, if—

(A) in a case where the business or profession is carried on
by a company, such person is, 29[on the date of search],
the beneficial owner of shares (not being shares entitled
to a fixed rate of dividend, whether with or without a

29 Substituted for “at any time during the previous year” by the Finance Act, 2012,
w.e.f. 1-7-2012.
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right to participate in profits) carrying not less than
twenty per cent of the voting power; and

(B) in any other case, such person is, 30[on the date of
search], beneficially entitled to not less than twenty
per cent of the profits of such business or profession.

(1A) For the purposes of sub-section (1) of this section 31[***],
the additional amount of income-tax payable in respect of
the income disclosed in an application made under sub-
section (1) of this section shall be the amount calculated in
accordance with the provisions of sub-sections (1B) to (1D).

32(1B) Where the income disclosed in the application relates to
only one previous year,—

30 Substituted for “at any time during the previous year” by the Finance Act, 2012,
w.e.f. 1-7-2012.

31 Words “and sub-sections (2A) to (2D) of section 245D” omitted by the Finance Act,
2007, w.e.f. 1-6-2007.

32 Substituted by the Finance Act, 2007, w.e.f. 1-6-2007. Prior to its substitution, sub-
section (1B), as substituted by the Finance Act, 1987, w.e.f. 1-6-1987, read as under:
“(1B) Where the income disclosed in the application relates to only one previous
year,—
(i)  if the applicant has not furnished a return in respect of the total income of that
year (whether or not an assessment has been made in respect of the total income of
that year), then, except in a case covered by clause (iii), tax shall be calculated on
the income disclosed in the application as if such income were the total income;
(ii) if the applicant has furnished a return in respect of the total income of that year
(whether or not an assessment has been made in pursuance of such return), tax shall
be calculated on the aggregate of the total income returned and the income disclosed
in the application as if such aggregate were the total income;
(iii) if the proceeding pending before the income-tax authority is in the nature of a
proceeding for reassessment of the applicant under section 147 or by way of appeal
or revision in connection with such reassessment, and the applicant has not furnished
a return in respect of the total income of that year in the course of such proceeding
for reassessment, tax shall be calculated on the aggregate of the total income as
assessed in the earlier proceeding for assessment under section 143 or section 144
or section 147 and the income disclosed in the application as if such aggregate were
the total income.”
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(i) if the applicant has not furnished a return in respect of
the total income of that year, then, tax shall be
calculated on the income disclosed in the application
as if such income were the total income;

(ii) if the applicant has furnished a return in respect of the
total income of that year, tax shall be calculated on the
aggregate of the total income returned and the income
disclosed in the application as if such aggregate were
the total income.

33[(1C) The additional amount of income-tax payable in respect
of the income disclosed in the application relating to the
previous year referred to in sub-section (1B) shall be,—

(a) in a case referred to in clause (i) of that sub-section,
the amount of tax calculated under that clause;

(b) in a case referred to in clause (ii) of that sub-section,
the amount of tax calculated under that clause as
reduced by the amount of tax calculated on the total
income returned for that year;

34(c) [***]

(1D)Where the income disclosed in the application relates to
more than one previous year, the additional amount of
income-tax payable in respect of the income disclosed for
each of the years shall first be calculated in accordance

33 Substituted by the Finance Act, 1987, w.e.f. 1-6-1987.
34 Omitted by the Finance Act, 2007, w.e.f. 1-6-2007. Prior to its omission, clause (c)

read as under :
“(c) in a case referred to in clause (iii) of that sub-section, the amount of tax calculated
under that clause as reduced by the amount of tax calculated on the total income
assessed in the earlier proceeding for assessment under section 143 or section 144
or section 147.”
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with the provisions of sub-sections (1B) and (1C) and the
aggregate of the amount so arrived at in respect of each of
the years for which the application has been made under
sub-section (1) shall be the additional amount of income-
tax payable in respect of the income disclosed in the
application.

35(1E) [***]

(2) Every application made under sub-section (1) shall be
accompanied by such fees as may be prescribed36.

(3) An application made under sub-section (1) shall not be allowed
to be withdrawn by the applicant.

37[(4) An assessee shall, on the date on which he makes an
application under sub-section (1) to the Settlement Commission, also
intimate the Assessing Officer in the prescribed manner38 of having
made such application to the said Commission.]

35 Omitted by the Finance Act, 2002, w.e.f. 1-6-2002.
36 Fee prescribed is Rs. 500.
37 Inserted by the Finance Act, 2007, w.e.f. 1-6-2007.
38 See rule 44C & Form No. 34BA.
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Procedure on receipt of an application under section 245C39.

245D. 40[(1) On receipt of an application under section 245C, the
Settlement Commission shall, within seven days from the date of
receipt of the application, issue a notice to the applicant requiring
him to explain as to why the application made by him be allowed to
be proceeded with, and on hearing the applicant, the Settlement
Commission shall, within a period of fourteen days from the date of
the application, by an order in writing, reject the application or allow
the application to be proceeded with:

Provided that where no order has been passed within the
aforesaid period by the Settlement Commission, the application shall
be deemed to have been allowed to be proceeded with.]
41[(1A) Omitted by the Finance (No. 2) Act, 1991, w.e.f. 27-9-1991.

39 See rule 44CA.
40 Substituted by the Finance Act, 2007, w.e.f. 1-6-2007. Prior to its substitution, sub-

section (1), as amended by the Finance Act, 1995, w.e.f. 1-7-1995, Finance Act, 1979,
w.e.f. 1-4-1979, Finance (No. 2) Act, 1991, w.e.f. 27-9-1991 and Finance Act, 2002,
w.e.f. 1-6-2002, read as under :
“(1) On receipt of an application under section 245C, the Settlement Commission
shall call for a report from the Commissioner and on the basis of the materials
contained in such report and having regard to the nature and circumstances of the
case or the complexity of the investigation involved therein, the Settlement Commission,
shall, where it is possible, by order, reject the application or allow the application
to be proceeded with within a period of one year from the end of the month in which
such application was made under section 245C :
Provided that an application shall not be rejected under this sub-section unless an
opportunity has been given to the applicant of being heard :
Provided further that the Commissioner shall furnish the report within a period of
forty-five days of the receipt of communication from the Settlement Commission in
case of all applications made under section 245C on or after the 1st day of July, 1995
and if the Commissioner fails to furnish the report within the said period, the Settlement
Commission may make the order without such report.”

41 Prior to omission, sub-section (1A) was inserted by the Finance Act, 1979, w.e.f. 1-
4-1979 and amended by the Taxation Laws (Amendment) Act, 1984, w.e.f. 1-4-1984.
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(2) A copy of every order under sub-section (1) shall be sent to
the applicant and to the Commissioner.

42[(2A) Where an application was made under section
245C before the 1st day of June, 2007, but an order under the
provisions of sub-section (1) of this section, as they stood immediately
before their amendment by the Finance Act, 2007, has not been made
before the 1st day of June, 2007, such application shall be deemed to
have been allowed to be proceeded with if the additional tax on the
42 Sub-sections (2A), (2B), (2C) and (2D) substituted by the Finance Act, 2007, w.e.f. 1-

6-2007. Prior to their substitution, sub-sections (2A), (2B), (2C) and (2D), as amended
by the Taxation Laws (Amendment) Act, 1984, w.e.f. 1-10-1984, Finance Act, 1985,
w.r.e.f. 1-10-1984 and Direct Tax Laws (Amendment) Act, 1987, w.e.f. 1-4-1988, read
as under :
“(2A) Subject to the provisions of sub-section (2B), the assessee shall, within thirty-
five days of the receipt of a copy of the order under sub-section (1) allowing the
application to be proceeded with, pay the additional amount of income-tax payable
on the income disclosed in the application and shall furnish proof of such payment
to the Settlement Commission.
(2B) If the Settlement Commission is satisfied, on an application made in this behalf
by the assessee, that he is unable for good and sufficient reasons to pay the additional
amount of income-tax referred to in sub-section (2A) within the time specified in that
sub-section, it may extend the time for payment of the amount which remains unpaid
or allow payment thereof by instalments if the assessee furnishes adequate security
for the payment thereof.
(2C) Where the additional amount of income-tax is not paid within the time specified
under sub-section (2A), then, whether or not the Settlement Commission has extended
the time for payment of the amount which remains unpaid or has allowed payment
thereof by instalments under sub-section (2B), the assessee shall be liable to pay
simple interest at fifteen per cent per annum on the amount remaining unpaid from
the date of expiry of the period of thirty-five days referred to in sub-section (2A).
(2D) Where the additional amount of income-tax referred to in sub-section (2A) is not
paid by the assessee within the time specified under that sub-section or extended
under sub-section (2B), as the case may be, the Settlement Commission may direct
that the amount of income-tax remaining unpaid, together with any interest payable
thereon under sub-section (2C), be recovered and any penalty for default in making
payment of such additional amount may be imposed and recovered, in accordance
with the provisions of Chapter XVII, by the Assessing Officer having jurisdiction over
the assessee.”
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income disclosed in such application and the interest thereon is paid
on or before the 31st day of July, 2007.

Explanation.—In respect of the applications referred to in this
sub-section, the 31st day of July, 2007 shall be deemed to be the date
of the order of rejection or allowing the application to be proceeded
with under sub-section (1).

(2B) The Settlement Commission shall,—
(i) in respect of an application which is allowed to be proceeded
with under sub-section (1), within thirty days from the date on which
the application was made; or
(ii) in respect of an application referred to in sub-section (2A) which
is deemed to have been allowed to be proceeded with under that sub-
section, on or before the 7th day of August, 2007, call for a report
from the Commissioner, and the Commissioner shall furnish the report
within a period of thirty days of the receipt of communication from
the Settlement Commission.

(2C) Where a report of the Commissioner called for under sub-
section (2B) has been furnished within the period specified therein,
the Settlement Commission may, on the basis of the report and within
a period of fifteen days of the receipt of the report, by an order in
writing, declare the application in question as invalid, and shall send
the copy of such order to the applicant and the Commissioner:

Provided that an application shall not be declared invalid unless
an opportunity has been given to the applicant of being heard:

Provided further that where the Commissioner has not furnished
the report within the aforesaid period, the Settlement Commission
shall proceed further in the matter without the report of the
Commissioner.

(2D) Where an application was made under sub-section (1)
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of section 245C before the 1st day of June, 2007 and an order under
the provisions of sub-section (1) of this section, as they stood
immediately before their amendment by the Finance Act, 2007,
allowing the application to have been proceeded with, has been passed
before the 1st day of June, 2007, but an order under the provisions
of sub-section (4), as they stood immediately before their amendment
by the Finance Act, 2007, was not passed before the 1st day of June,
2007, such application shall not be allowed to be further proceeded
with unless the additional tax on the income disclosed in such
application and the interest thereon, is, notwithstanding any extension
of time already granted by the Settlement Commission, paid on or
before the 31st day of July, 2007.]

43[(3)The Settlement Commission, in respect of—
43 Sub-sections (3), (4) and (4A) substituted by the Finance Act, 2007, w.e.f. 1-6-2007.

Prior to their substitution, sub-sections (3), (4) and (4A), as amended by the Finance
Act, 2002, w.e.f. 1-6-2002, read as under :
“(3) Where an application is allowed to be proceeded with under sub-section (1), the
Settlement Commission may call for the relevant records from the Commissioner and
after examination of such records, if the Settlement Commission is of the opinion that
any further enquiry or investigation in the matter is necessary, it may direct the
Commissioner to make or cause to be made such further enquiry or investigation and
furnish a report on the matters covered by the application and any other matter
relating to the case.
(4) After examination of the records and the report of the Commissioner, received
under sub-section (1), and the report, if any, of the Commissioner received under sub-
section (3), and after giving an opportunity to the applicant and to the Commissioner
to be heard, either in person or through a representative duly authorised in this
behalf, and after examining such further evidence as may be placed before it or
obtained by it, the Settlement Commission may, in accordance with the provisions of
this Act, pass such order as it thinks fit on the matters covered by the application and
any other matter relating to the case not covered by the application, but referred to
in the report of the Commissioner under sub-section (1) or sub-section (3).
(4A) In every application allowed to be proceeded with under sub-section (1), the
Settlement Commission shall, where it is possible, pass an order under sub-section (4)
within a period of four years from the end of the financial year in which such application
was allowed to be proceeded with.”
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(i) an application which has not been declared invalid under sub-
section (2C); or

(ii) an application referred to in sub-section (2D) which has been
allowed to be further proceeded with under that sub-section, may call
for the records from the Commissioner and after examination of such
records, if the Settlement Commission is of the opinion that any
further enquiry or investigation in the matter is necessary, it may
direct the Commissioner to make or cause to be made such further
enquiry or investigation and furnish a report on the matters covered
by the application and any other matter relating to the case, and the
Commissioner shall furnish the report within a period of ninety days
of the receipt of communication from the Settlement Commission:

Provided that where the Commissioner does not furnish the report
within the aforesaid period, the Settlement Commission may proceed
to pass an order under sub-section (4) without such report.

(4) After examination of the records and the report of the
Commissioner, if any, received under—

(i) sub-section (2B) or sub-section (3), or

(ii) the provisions of sub-section (1) as they stood immediately before
their amendment by the Finance Act, 2007, and after giving an
opportunity to the applicant and to the Commissioner to be heard,
either in person or through a representative duly authorized in this
behalf, and after examining such further evidence as may be placed
before it or obtained by it, the 39Settlement Commission may, in
accordance with the provisions of this Act, pass such order as it
thinks fit on the matters covered by the application and any other
matter relating to the case not covered by the application, but referred
to in the report of the Commissioner.
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(4A) The Settlement Commission shall pass an order under sub-
section (4),—

(i) in respect of an application referred to in sub-section (2A)
or sub-section (2D), on or before the 31st day of March, 2008;

(ii) in respect of an application made on or after the 1st day of
June, 2007 44[but before the 1st day of June, 2010], within twelve
months from the end of the month in which the application was
made;

45[(iii) in respect of an application made on or after the 1st day
of June, 2010, within eighteen months from the end of the month in
which the application was made.]]

46[(5) Subject to the provisions of section 245BA, the materials
brought on record before the Settlement Commission shall be
considered by the Members of the concerned Bench before passing
any order under sub-section (4) and, in relation to the passing of such
order, the provisions of section 245BD shall apply.]

(6) Every order passed under sub-section (4) shall provide for
the terms of settlement including any demand by way of 47[tax, penalty
or interest], the manner in which any sum due under the
settlement shall be paid and all other matters to make the settlement

44 Inserted by the Finance Act, 2010, w.e.f. 1-4-2010.
45 Inserted by the Finance Act, 2010, w.e.f. 1-6-2010.
46 Inserted by the Finance Act, 1987, w.e.f. 1-6-1987. Original sub-section (5), as amended

by the Finance Act, 1982, w.e.f. 1-4-1982, was omitted by the Taxation Laws
(Amendment & Miscellaneous Provisions) Act, 1986, w.e.f. 10-9-1986.

47 Substituted for “tax or penalty” by the Finance Act, 1987, w.e.f. 1-6-1987. Earlier
“tax or penalty” was substituted for “tax, penalty or interest” by the Taxation Laws
(Amendment) Act, 1984, w.e.f. 1-10-1984.
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48 Inserted by the Taxation Laws (Amendment) Act, 1984, w.e.f. 1-10-1984.
49 Substituted for “fifteen per cent per annum” by the Finance Act, 2007, w.e.f. 1-4-

2008.
50 Inserted by the Finance Act, 2011, w.e.f. 1-6-2011.

effective and shall also provide that the settlement shall be void if it
is subsequently found by the Settlement Commission that it has been
obtained by fraud or misrepresentation of facts.

48[(6A) Where any tax payable in pursuance of an order under
sub-section (4) is not paid by the assessee within thirty-five days of
the receipt of a copy of the order by him, then, whether or not the
Settlement Commission has extended the time for payment of such
tax or has allowed payment thereof by installments, the assessee shall
be liable to pay simple interest at 49[one and one-fourth per cent for
every month or part of a month] on the amount remaining unpaid
from the date of expiry of the period of thirty-five days aforesaid.]

50[(6B) The Settlement Commission may, at any time within a
period of six months from the date of the order, with a view to
rectifying any mistake apparent from the record, amend any order
passed by it under sub-section (4):

Provided that an amendment which has the effect of modifying
the liability of the applicant shall not be made under this sub-section
unless the Settlement Commission has given notice to the applicant
and the Commissioner of its intention to do so and has allowed the
applicant and the Commissioner an opportunity of being heard.]

(7) Where a settlement becomes void as provided under sub-
section (6), the proceedings with respect to the matters covered by
the settlement shall be deemed to have been revived from the stage
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at which the application was allowed to be proceeded with by the
Settlement Commission and the income-tax authority concerned, may,
notwithstanding anything contained in any other provision of this
Act, complete such proceedings at any time before the expiry of two
years from the end of the financial year in which the settlement
became void.

51[(8) For the removal of doubts, it is hereby declared that nothing
contained in section 153 shall apply to any order passed under sub-
section (4) or to any order of assessment, reassessment or re-
computation required to be made by the Assessing Officer in pursuance
of any directions contained in such order passed by the Settlement
Commission 52[and nothing contained in the proviso to sub-section
(1) of section 18653 shall apply to the cancellation of the registration
of a firm required to be made in pursuance of any such directions as
aforesaid.]]

54Power of Settlement Commission to order provisional attachment
to protect revenue.

245DD. (1) Where, during the pendency of any proceeding before it,
the Settlement Commission is of the opinion that for the purpose of
protecting the interests of the revenue it is necessary so to do, it may,
by order, attach provisionally any property belonging to the applicant
in the manner provided in the Second Schedule :

Provided that where a provisional attachment made under section
281B is pending immediately before an application is made
51 Inserted by the Taxation Laws (Amendment) Act, 1984, w.e.f. 1-10-1984.
52  Inserted by the Finance Act, 1987, w.e.f. 1-6-1987.
53 Now omitted.
54 Inserted by the Finance Act, 1988, w.e.f. 1-4-1988.
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under section 245C, an order under this sub-section shall continue
such provisional attachment up to the period up to which an order
made under section 281B would have continued if such application
had not been made :

Provided further that where the Settlement Commission passes
an order under this sub-section after the expiry of the period referred
to in the preceding proviso, the provisions of sub-section (2) shall
apply to such order as if the said order had originally been passed by
the Settlement Commission.

(2) Every provisional attachment made by the Settlement
Commission under sub-section (1) shall cease to have effect after the
expiry of a period of six months from the date of the order made
under sub-section (1) :

Provided that the Settlement Commission may, for reasons to be
recorded in writing, extend the aforesaid period by such further period
or periods as it thinks fit [***]55.

Power of Settlement Commission to reopen completed proceedings.

245E. If the Settlement Commission is of the opinion (the reasons for
such opinion to be recorded by it in writing) that, for the proper
disposal of the case pending before it, it is necessary or expedient to
reopen any proceeding connected with the case but which has been
completed 56[* * *] under this Act by any income-tax authority before
the application under section 245C was made, it may, with the

55 Words “, so, however, that the total period of extension shall not in any case exceed
two years” omitted by the Finance Act, 2007, w.e.f. 1-6-2008.

56 “under the Indian Income-tax Act, 1922 (11 of 1922), or” omitted by the Taxation
Laws (Amendment) Act, 1984, w.e.f. 1-10-1984.
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concurrence of the applicant, reopen such proceeding and pass such
order thereon as it thinks fit, as if the case in relation to which the
application for settlement had been made by the applicant under that
section covered such proceeding also :

57[Provided that no proceeding shall be reopened by the
Settlement Commission under this section if the period between the
end of the assessment year to which such a proceeding relates and the
date of application for settlement under section 245C exceeds nine
years :]

58[Provided further that no proceeding shall be reopened by the
Settlement Commission under this section in a case where an
application under section 245C is made on or after the 1st day of
June, 2007.]

Powers and procedure of Settlement Commission.

245F. (1) In addition to the powers conferred on the Settlement
Commission under this Chapter, it shall have all the powers which
are vested in an income-tax authority under this Act.

(2) Where an application made under section 245C has been
allowed to be proceeded with under section 245D, the Settlement
Commission shall, until an order is passed under sub-section (4)
of section 245D, have, subject to the provisions of sub-section (3) of
that section, exclusive jurisdiction to exercise the powers and perform
the functions of an income-tax authority under this Act in relation to
the case :

57 Substituted by the Finance Act, 1987, w.e.f. 1-6-1987.
58 Inserted by the Finance Act, 2007, w.e.f. 1-6-2007.
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59[Provided that where an application has been made
under section 245C on or after the 1st day of June, 2007, the Settlement
Commission shall have such exclusive jurisdiction from the date on
which the application was made:

Provided further that where—

(i) an application made on or after the 1st day of June, 2007,
is rejected under sub-section (1) of section 245D; or

(ii) an application is not allowed to be proceeded with under
sub-section (2A) of section 245D, or, as the case may be, is declared
invalid under sub-section (2C) of that section; or

(iii) an application is not allowed to be further proceeded with
under sub-section (2D) of section 245D, the Settlement Commission,
in respect of such application shall have such exclusive jurisdiction
up to the date on which the application is rejected, or, not allowed to
be proceeded with, or, declared invalid, or, not allowed to be further
proceeded with, as the case may be.]

(3) Notwithstanding anything contained in sub-section (2) and
in the absence of any express direction to the contrary by the Settlement
Commission, nothing contained in this section shall affect the operation
of any other provision of this Act requiring the applicant to pay tax
on the basis of self-assessment 60[***] in relation to the matters before
the Settlement Commission.

(4) For the removal of doubt, it is hereby declared that, in the
absence of any express direction by the Settlement Commission to

59 Inserted by the Finance Act, 2007, w.e.f. 1-6-2007.
60 “or by way of advance tax” omitted by the Finance Act, 1987, w.e.f. 1-6-1987.
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the contrary, nothing in this Chapter shall affect the operation of the
provisions of this Act in so far as they relate to any matters other than
those before the Settlement Commission.

(5) 61[* * *]

(6) 62[* * *]

63(7)The Settlement Commission shall, subject to the provisions
of this Chapter, have power to regulate its own procedure and the
procedure of Benches thereof in all matters arising out of the exercise
of its powers or of the discharge of its functions, including the places
at which the Benches shall hold their sittings.

Inspection, etc., of reports.

245G. 64No person shall be entitled to inspect, or obtain copies of,
any reports made by any income-tax authority to the Settlement
Commission; but the Settlement Commission may, in its discretion,
furnish copies thereof to any such person on an application made to
it in this behalf and on payment of the prescribed fee :

Provided that, for the purpose of enabling any person whose
case is under consideration to rebut any evidence brought on record
against him in any such report, the Settlement Commission shall, on

61 Omitted by the Finance Act, 1987, w.e.f. 1-6-1987. Original sub-section (5) was
earlier substituted by the Taxation Laws (Amendment & Miscellaneous Provisions)
Act, 1986, w.e.f. 10-9-1986.

62 Omitted by the Finance Act, 1987, w.e.f. 1-6-1987. Original sub-section (6) was
inserted by the Taxation Laws (Amendment & Miscellaneous Provisions) Act, 1986,
w.e.f. 10-9-1986.

63 Inserted by the Taxation Laws (Amendment & Miscellaneous Provisions) Act, 1986,
w.e.f. 10-9-1986.

64 See rule 44D.
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an application made in this behalf, and on payment of the prescribed
fee by such person, furnish him with a certified copy of any such
report or part thereof relevant for the purpose.

Power of Settlement Commission to grant immunity from
prosecution and penalty.

245H. (1) The Settlement Commission may, if it is satisfied that any
person who made the application for settlement under section 245C has
co-operated with the Settlement Commission in the proceedings before
it and has made a full and true disclosure of his income and the
manner in which such income has been derived, grant to such person,
subject to such conditions as it may think fit to impose, immunity
from prosecution for any offence under this Act or under the Indian
Penal Code (45 of 1860) or under any other Central Act for the time
being in force and also 65[(either wholly or in part)] from the imposition
of any penalty under this Act, with respect to the case covered by the
settlement :

66[Provided that no such immunity shall be granted by the
Settlement Commission in cases where the proceedings for the
prosecution for any such offence have been instituted before the date
of receipt of the application under section 245C :]

67[Provided further that the Settlement Commission shall not
grant immunity from prosecution for any offence under the Indian
Penal Code (45 of 1860) or under any Central Act other than this Act
and the Wealth-tax Act, 1957 (27 of 1957) to a person who makes an
application under section 245C on or after the 1st day of June, 2007.]

65 Inserted by the Taxation Laws (Amendment) Act, 1984, w.e.f. 1-10-1984.
66 Inserted by the Finance Act, 1987, w.e.f. 1-6-1987.
67 Inserted by the Finance Act, 2007, w.e.f. 1-6-2007.
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68[(1A) An immunity granted to a person under sub-section (1)
shall stand withdrawn if such person fails to pay any sum specified
in the order of settlement passed under sub-section (4) of section
245D within the time specified in such order or within such further
time as may be allowed by the Settlement Commission, or fails to
comply with any other condition subject to which the immunity was
granted and thereupon the provisions of this Act shall apply as if such
immunity had not been granted.]

(2) An immunity granted to a person under sub-section (1) may,
at any time, be withdrawn by the Settlement Commission, if it is
satisfied that such person [***]69 had, in the course of the settlement
proceedings, concealed any particulars material to the settlement or
had given false evidence, and thereupon such person may be tried for
the offence with respect to which the immunity was granted or for
any other offence of which he appears to have been guilty in connection
with the settlement and shall also become liable to the imposition of
any penalty under this Act to which such person would have been
liable, had not such immunity been granted.

70[Abatement of proceeding before Settlement Commission.

245HA. (1) Where—

(i) an application made under section 245C on or after the 1st

68 Inserted by the Finance Act, 1987, w.e.f. 1-6-1987.
69 “has not complied with the conditions subject to which the immunity was granted or

that such person” omitted by the Finance Act, 1987, w.e.f. 1-6-1987.
70 Inserted by the Finance Act, 2007, w.e.f. 1-6-2007. Earlier section 245HA was inserted

by the Finance Act, 1987, w.e.f. 1-6-1987 and amended by the Direct Tax Laws
(Amendment) Act, 1987, w.e.f. 1-4-1988 and later on omitted by the Finance Act,
2002, w.e.f. 1-6-2002.
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day of June, 2007 has been rejected under sub-section (1) of section
245D; or

(ii) an application made under section 245C has not been
allowed to be proceeded with under sub-section (2A) or further
proceeded with under sub-section (2D) of section 245D; or

(iii) an application made under section 245C has been declared
as invalid under sub-section (2C) of section 245D; or

(iv) in respect of any other application made under section 245C,
an order under sub-section (4) of section 245D has not been passed
within the time or period specified under sub-section (4A) of section
245D,

the proceedings before the Settlement Commission shall abate on the
specified date.

Explanation.—For the purposes of this sub-section, “specified
date” means—

(a) in respect of an application referred to in clause (i), the day
on which the application was rejected;

(b) in respect of an application referred to in clause (ii), the
31st day of July, 2007;

(c) in respect of an application referred to in clause (iii), the
last day of the month in which the application was declared invalid;

(d) in respect of an application referred to in clause (iv), on the
date on which the time or period specified in sub-section (4A)
of section 245D expires.

(2) Where a proceeding before the Settlement Commission abates,
the Assessing Officer, or, as the case69 may be, any other income-tax
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authority before whom the proceeding at the time of making the
application was pending, shall dispose of the case in accordance with
the provisions of this Act as if no application under section 245C had
been made.

(3) For the purposes of sub-section (2), the Assessing Officer,
or, as the case may be, other income-tax authority, shall be entitled
to use all the material and other information produced by the assessee
before the Settlement Commission or the results of the inquiry held
or evidence recorded by the Settlement Commission in the course of
the proceedings before it, as if such material, information, inquiry
and evidence had been produced before the Assessing Officer or
other income-tax authority or held or recorded by him in the course
of the proceedings before him.

(4) For the purposes of the time-limit under sections 149, 153,
153B, 154, 155, 158BE and 231 and for the purposes of payment of
interest under section 243 or 244 or, as the case may be, section
244A, for making the assessment or reassessment under sub-section
(2), the period commencing on and from the date of the application
to the Settlement Commission under section 245C and ending with
“specified date” referred to in sub-section (1) shall be excluded; and
where the assessee is a firm, for the purposes of the time-limit for
cancellation of registration of the firm under sub-section (1) of section
186, the period aforesaid shall, likewise, be excluded.]

71[Credit for tax paid in case of abatement of proceedings.

245HAA. Where an application made under section 245C on or

71 Inserted by the Finance Act, 2007, w.e.f. 1-6-2007.
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after the 1st day of June, 2007, is rejected under sub-section (1) of
section 245D, or any other application made under section 245C is
not allowed to be proceeded with under sub-section (2A) of section
245D or is declared invalid under sub-section (2C) of section 245D
or has not been allowed to be further proceeded with under sub-
section (2D) of section 245D or an order under sub-section (4) of
section 245D has not been passed within the time or period specified
under sub-section (4A) of section 245D, the Assessing Officer shall
allow the credit for the tax and interest paid on or before the date of
making the application or during the pendency of the case before the
Settlement Commission.]

Order of settlement to be conclusive.

245-I. Every order of settlement passed under sub-section (4) of
section 245D shall be conclusive as to the matters stated therein and
no matter covered by such order shall, save as otherwise provided70a

in this Chapter, be reopened in any proceeding under this Act or
under any other law for the time being in force.

Recovery of sums due under order of settlement.

245J. Any sum specified in an order of settlement passed under
sub-section (4) of section 245D may, subject to such conditions, if
any, as may be specified therein, be recovered, and any penalty for
default in making payment of such sum may be imposed and recovered
in accordance with the provisions of Chapter XVII, by the
71[Assessing] Officer having jurisdiction over the person who made
the application for settlement under section 245C.
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72Bar on subsequent application for settlement.

245K. (1) Where—

(i) an order of settlement passed under sub-section (4) of section
245D provides for the imposition of a penalty on the person who
made the application under section 245C for settlement, on the ground
of concealment of particulars of his income; or

(ii) after the passing of an order of settlement under the said
sub-section (4) in relation to a case, such person is convicted of any
offence under Chapter XXII in relation to that case; or

(iii) the case of such person was sent back to the Assessing
Officer by the Settlement Commission on or before the 1st day of
June, 2002,

then, he shall not be entitled to apply for settlement under section
245C in relation to any other matter.

(2) Where a person has made an application under section 245C

72 Substituted by the Finance Act, 2007, w.e.f. 1-6-2007. Prior to its substitution, section
245K, as amended by the Finance Act, 1987, w.e.f. 1-6-1987 and Direct Tax Laws
(Amendment) Act, 1987, w.e.f. 1-4-1988, read as under :
“245K. Bar on subsequent application for settlement in certain cases.—Where,—

(i) an order of settlement passed under sub-section (4) of section 245D provides
for the imposition of a penalty on the person who made the application
under section 245C for settlement, on the ground of concealment of
particulars of his income; or

(ii) after the passing of an order of settlement under the said sub-section (4) in
relation to a case, such person is convicted of any offence under Chapter
XXII in relation to that case; or

(iii) the case of such person is sent back to the Assessing Officer by the Settlement
Commission under section 245HA,

then, he shall not be entitled to apply for settlement under section 245C in relation
to any other matter.”
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on or after the 1st day of June, 2007 and if such application has been
allowed to be proceeded with under sub-section (1) of section 245D,
such person shall not be subsequently entitled to make an application
under section 245C.

Proceedings before Settlement Commission to be judicial
proceedings.

245L. Any proceeding under this Chapter before the Settlement
Commission shall be deemed to be a judicial proceeding within the
meaning of sections 193 and 228, and for the purposes of section
196, of the Indian Penal Code (45 of 1860).

Certain persons who have filed appeals to the Appellate Tribunal
entitled to make applications to the Settlement Commission.

245M. 73[Omitted by the Finance Act, 1987, w.e.f. 1-6-1987.]

Provisions of Income Tax Rules, 1962:

74[PART IX-A
SETTLEMENT OF CASES

Form of application for settlement of case 75[and intimation to
the Assessing Officer].

44C. (1) An application for settlement of a case under sub-section (1)

73 Prior to its omission, section 245M was inserted by the Taxation Laws (Amendment)
Act, 1975, w.e.f. 1-4-1976 and later amended by the Taxation Laws (Amendment) Act,
1984, w.e.f. 1-10-1984.

74 Inserted by the IT (Third Amdt.) Rules, 1976, w.e.f. 1-4-1976.
75 Inserted by the IT (Ninth Amdt.) Rules, 2007, w.e.f. 7-8-2007.
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of section 245C shall be made in quintuplicate in Form No. 34B 76[and
shall be verified in the manner indicated therein.]

77[(2) The application referred to in sub-rule (1), the verification
appended thereto, the Annexure to the said application and the
statements and documents accompanying the Annexure shall be signed
by the person specified in sub-rule (2) of rule 45.]

(3) Every application in connection with the settlement of a case
shall be accompanied by a fee of five hundred rupees.]

78[(4) The assessee shall, on the date on which he makes the
application to the Settlement Commission, intimate in Form No. 34BA
to the Assessing Officer of having made such application to the
Commission.]

79[Disclosure of information in the application for settlement of
cases.

44CA. (1) The Settlement Commission shall, while calling for a report

76 Inserted by the IT (Third Amdt.) Rules, 1984, w.e.f. 1-10-1984.
77 Substituted, by the IT (Third Amdt.) Rules, 1984, w.e.f. 1-10-1984.
78 Inserted by the IT (Ninth Amdt.) Rules, 2007, w.e.f. 7-8-2007.
79 Substituted, by the IT (Ninth Amdt.) Rules, 2007, w.e.f. 7-8-2007. Prior to its

substitution, section 44CA, as inserted by the IT (Third Amdt.) Rules, 1984, w.e.f. 1-
10-1984, read as under :
“44CA. Disclosure of information in the application for settlement of cases.—(1) The
Settlement Commission may, while calling for a report from the Commissioner under
sub-section (1) of section 245D, forward a copy of the application filed in Form No.
34B (other than the Annexure and the statements and other documents accompanying
such Annexure).
(2) Where an order under sub-section (1) of section 245D allowing the application
to be proceeded with is made by the Settlement Commission, the information contained
in the Annexure to the application in Form No. 34B and in the statements and other
documents accompanying such Annexure shall be sent to the Commissioner along
with a copy of the said order.”
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from the Commissioner under sub-section (2B) of section 245D,
forward a copy of the application in Form No. 34B (other than the
Annexure and the statements and other documents accompanying
such Annexure) along with a copy of the order under sub-section (1)
of section 245D or, as the case may be, an intimation in respect of
an application deemed to have been allowed to be proceeded with
under sub-section (2A) of that section 245D.

(2) Where an application has not been declared invalid under
sub-section (2C) of section 245D or an application has been allowed
to be further proceeded with under sub-section (2D) of section 245D,
the information contained in the Annexure to the application in Form
No. 34B and in the statements and other documents accompanying
such Annexure shall be sent to the Commissioner.]

Fee for furnishing copy of report.

44D. (1) The following scale of fees shall be levied by the Settlement
Commission for furnishing under section 245G a copy of any report
or part of any report made by any income-tax authority to the
Settlement Commission :—

For the first two hundred words or less…. 80 paise
For every additional hundred words or fraction thereof….. 40 paise

(2) The fee referred to in sub-rule (1) shall be recovered in
advance in cash.

Provisions of Wealth Tax Act, 1957:

The provisions related to Income Tax Settlement Commission
are provided in Sections 22A, 22B, 22BA, 22BB, 22BC, 22BD, 22C,
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22D, 22DD, 22E, 22F, 22G, 22H, 22HA, 22HAA, 22I, 22J, 22K, 22L
of Chapter VA of Wealth Tax Act, 1957 which are pari materia
mutatis mutandis with the provisions of Chapter XIXA of Income
Tax Act, 1961 stated supra.

Provisions of Wealth Tax Rules, 1958:

80[Form of application for settlement of case 81[and intimation to
the Assessing Officer].

4A. (1) An application for settlement of a case under sub-section (1)
of section 22C shall be made in quintuplicate in Form DA 82[and
shall be verified in the manner indicated therein].

83[(2) The application referred to in sub-rule (1), the verification
appended thereto, the Annexure to the said application and the
statements and documents accompanying the Annexure shall be signed
by the person specified in section 15A.]

(3) Every application in connection with the settlement of a case
shall be accompanied by a fee of five hundred rupees.]

84[(4) The assessee shall, on the date on which he makes the
application to the Settlement Commission, intimate in Form DAA to
the Assessing Officer of having made such application to the
Commission.]

80 Inserted by the Wealth-tax (Second Amendment) Rules, 1976, w.e.f. 1-4-1976.
81 Inserted by the Wealth-tax (First Amendment) Rules, 2007, w.e.f. 7-8-2007.
82  Inserted by the Wealth-tax (Second Amendment) Rules, 1984, w.e.f. 1-10-1984.
83 Substituted  by the Wealth-tax (Second Amendment) Rules, 1984, w.e.f. 1-10-1984.
84 Inserted by the Wealth-tax (First Amendment) Rules, 2007, w.e.f. 7-8-2007.
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85[Disclosure of information in the application for settlement of
cases

4AA. (1) The Settlement Commission shall, while calling for a report
from the Commissioner under sub-section (2B) of section 22D, forward
a copy of the application in Form DA (other than the Annexure and
the statements and other documents accompanying such Annexure)
along with a copy of the order under sub-section (1) of section 22D
or, as the case may be, an intimation in respect of an application
deemed to have been allowed to be proceeded with under sub-section
(2A) of section 22D.

(2) Where an application has not been declared invalid under
sub-section (2C) of section 22D or an application has been allowed
to be further proceeded with under sub-section (2D) of section 22D,
the information contained in the Annexure to the application in Form
DA and in the statements and other documents accompanying such
Annexure shall be sent to the Commissioner.]

86[Fee for furnishing copy of report.

4B. (1) The following scale of fees shall be levied by the Settlement
Commission for furnishing under section 22G a copy of any report
or part of any report made by any wealth tax authority to the Settlement
Commission :—

For the first two hundred words or less 80 paise;
For every additional hundred words or fraction thereof 40 paise.

85 Inserted by the Wealth-tax (First Amendment) Rules, 2007, w.e.f. 7-8-2007.
86 Inserted by the Wealth-tax (Second Amendment) Rules, 1976, w.e.f. 1-4-1976.
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(2) The fee referred to in sub-rule (1) shall be recovered in
advance in cash.]

Income-Tax Settlement Commission (Procedure) Rules, 1997
[GSR 361(e), dated 4-7-1997]

In exercise of the powers conferred by sub-section (7) of section
245F of the Income-tax Act, 1961 (43 of 1961), and in supersession
of the Income-tax Settlement Commission (Procedure) Rules, 1987,
except as respects things done or omitted to be done before such
supersession, the Income-tax Settlement Commission hereby makes
the following rules, namely :—

Short title and commencement.

1. (1) These rules may be called the Income-tax Settlement
Commission (Procedure) Rules, 1997.

(2) These shall come into force on the date of their publication
in the Official Gazette.

Definitions.

2. In these rules, unless the context otherwise requires,—

(i) “Act” means the Income-tax Act, 1961 (43 of 1961);

(ii) “annexure” means the annexure to the application in Form
No. 34B, set out in Appendix II to the Income-tax Rules,
1962;

(iii) “applicant” means a person who makes an application to
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the Commission under sub-section (1) of section 245C to
have a case relating to him settled;

(iv) “authorised representative” means,—

(a) in relation to an applicant, except where such applicant
is required under any of the provisions of Chapter XIX-
A of the Act to attend in person, a person who would
be entitled to represent him before any income-tax
authority or the Appellate Tribunal under section 288;

(b) in relation to a Commissioner, a person,—

(i) authorised in writing by the Commissioner or the
Chief Commissioner; or

(ii) duly appointed by the Central Government as
authorised representative or duly authorised by
the Central Board of Direct Taxes to appear, plead
and act for the Commissioner in any proceeding
before the Commission;

(v) “Commission” means the Income-tax Settlement
Commission constituted under sub-section (1) of section
245B and includes, where the context so requires, any Bench
exercising or discharging the powers or functions of the
Commission;

87[(vi)“Officer of the Commission” means Secretary, Director of
Income-tax (Investigation), Additional Director of Income-
tax (Investigation), Joint Director of Income-tax

87 Substituted by Income-tax Settlement Commission (Procedure) Amendment Rules, 2010,
w.e.f. 6-10-2010. Prior to its substitution clause (vi) read as under:—
‘(vi) “Officer of the Commission” means Secretary, Director of Income-tax
(Investigation), Additional Director of Income-tax (Investigation) and Deputy Director
of Income-tax (Investigation);’



Handbook on Effective Handling of Cases before Income Tax Settlement Commission

132 | Page

(Investigation), Deputy Director of Income-tax
(Investigation) and Assistant Director of Income-tax
(Investigation).]

(vii) “Secretary” means the Secretary of the Commission and
includes an Administrative Officer 88[and a superintendent];

(viii)“Section” means a section of the Act;

(ix) “Settlement application” means an application made by a
person to the Commission under sub-section (1) of section
245C to have a case relating to him settled;

(x) all other words and expressions used in these rules and not
defined but defined in the Act, shall have the same meaning
respectively assigned to them in the Act.

Language of the Commission.

3. (1) All pleadings before the Commission may, at the option of
the applicant, be in Hindi or in English.

(2) All orders and other proceedings of the Commission may,
at the option of the Commission, be in Hindi or in English.

Signing of notices, etc.

4. (1) Any requisition, direction, letter, authorisation, order or
written notice to be issued by the Commission shall be signed by the
Chairman or a Vice-Chairman or any other Member of the Commission
or by the Secretary (or by any other officer of the Commission).

88 Inserted by Income-tax Settlement Commission (Procedure) Amendment Rules, 2010,
w.e.f. 6-10-2010.
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(2) Nothing in sub-rule (1) shall apply to any requisition or
direction which the Commission may, in the course of the hearing,
issue to an applicant or a Commissioner or an authorised representative
personally.

Procedure for filing settlement application.

5. 89[(1) A settlement application shall be made by the applicant in
person or his authorised representative, to the Secretary at the
headquarters of the Commission at New Delhi or of the Bench within
whose jurisdiction his case falls or to an officer authorised in this
behalf by the Secretary, or shall be sent by registered post addressed
to the Secretary, or to such officer.]

(2) A settlement application sent by post under sub-rule (1) shall
be deemed to have been presented to the Secretary or the officer
authorised by the Secretary on the day on which it is received in the
office of the Commission.

90[(3) The application shall be accompanied by a copy of self
(-) attested challans or other documents as evidence in respect of
payment of tax and interest by the applicant.]

89 Substituted by Income-tax Settlement Commission (Procedure) Amendment Rules, 2010,
w.e.f. 6-10-2010. Prior to its substitution sub-rule (1) read as under:—
“(1) A settlement application shall be presented in Form No. 34B set out in Appendix
II to the Income-tax Rules, 1962, by the applicant in person or by his agent, to the
Secretary at the headquarters of the Commission at New Delhi or of the Bench within
whose jurisdiction his case falls or to any officer authorized in this behalf by the
Secretary, or shall be sent by registered post addressed to the Secretary, or to such
officer.”

90 Inserted by Income-tax Settlement Commission (Procedure) Amendment Rules, 2010,
w.e.f. 6-10-2010.
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91[6. Report of the Commissioner under sub-section (2B) of Section
245D.

The Commissioner shall furnish seven copies of report referred
to in sub-section (2B) of Section 245D, to the Commission and one
copy to the applicant simultaneously.]

92[Preparation of paper books, etc.

7. (1) If the applicant proposed to refer to or rely upon any documents
or statements or other papers, during the course of hearing under

91 Substituted by Income-tax Settlement Commission (Procedure) Amendment Rules, 2010,
w.e.f. 6-10-2010. Prior to its substitution rule 6 read as under:—
“6. Commissioner’s report, etc., under section 245D(1).— On receipt of a settlement
application, a copy of the said application (excluding the Annexure) shall be forwarded
by the Commission to the Commissioner with the direction to furnish his report under
sub-section (1) of section 245D within 45 days of the receipt of the said copy of the
application by him.”

92 Substituted by Income-tax Settlement Commission (Procedure) Amendment Rules, 2010,
w.e.f. 6-10-2010. Prior to its substitution rule 7 read as under:—
“7. Preparation of paper books, etc.—(1) If the applicant or the Commissioner, as the
case may be, proposes to refer or rely upon any documents or statements or other
papers, he may submit six copies of a paper book containing such papers duly indexed
and paged at least two weeks before the date of hearing under sub-section (1) of
section 245D of the Act:
Provided, however, that the Commission may in an appropriate case condone the
delay and admit the paper book.
(2) If the applicant proposes to refer to or rely upon any documents or statements or
other papers, during the course of hearing under sub-section (4) of section 245D of
the Act, he may submit six copies of a paper book containing such papers duly
indexed and paged, within thirty days or within such extended period as may be
allowed by the Commission, of the receipt of an order under sub-section (1) of section
245D.
(3) If the Commissioner proposes to refer to or rely upon any documents or statements
or other papers during the course of hearing under sub-section (4) of section 245D

Contd.. on next page
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sub-section (4) of Section 245D of the Act, he may submit seven
copies of a paper books containing such papers duly indexed and
numbered, within thirty days of the receipt of an order under sub-
section (2C) of Section 245D, or within thirty days of the date by
which the application was required to be declared invalid but has not
been so declared :

Provided that the Commission may, in appropriate cases,
condone the delay and admit the paper book.

(2) If the Commissioner proposes to refer to or rely upon any
documents or statements or other papers during the course of hearing
under sub-section (4) of Section 245D of the Act, he may submit
seven copies of a paper book containing such papers duly indexed
and numbered along with his report referred to in rule 9.

(3) The papers referred to in sub-rules (1) and (2) must be
legibly written or type-written in double space or printed and each
paper shall be certified as a true copy by the party filing the same,
or his authorised representative and indexed in such a manner as to

of the Act, he may submit six copies of a paper book containing such papers duly
indexed and paged along with his report referred to in rule 9.
(4) The Commission may, suo motu, direct the preparation of six copies of a paper
book by and at the cost of the applicant or the Commissioner, as the case may be,
containing copies of such statements, documents and papers, etc., as it may consider
necessary for the proper disposal of the settlement application or matters arising
therefrom.
(5) The papers referred to in sub-rules (1), (2), (3) and (4) must be legibly written
or type-written in double space or printed. If xerox copy of the document is filed, then
the same should be legible. Each paper should be certified as a true copy by the party
filing the same, or his authorised representative and indexed in such a manner as to
give a brief description of the documents, with page numbers and the authority before
whom it was filed.”
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give a brief description of the documents, with page numbers and the
authority before whom it was filed.]

Filing of affidavit.

8. Where a fact, which is not borne out by or is contrary to the
record relating to the case, is alleged in the settlement application
(including the annexure and the statement or other documents
accompanying such annexure), it shall be stated clearly and concisely
and supported by a duly sworn affidavit.

93[Commissioner’s further report

9. (1) Where an application has not been declared invalid under
sub-section (2C) of Section 245D or an application has been allowed
to be further proceeded with under sub-section (2D) of Section 245D,
the information contained in the annexure and in the statements and
other documents accompanying such annexure shall be sent to the
Commissioner by the Commission with the direction that the

93 Substituted by Income-tax Settlement Commission (Procedure) Amendment Rules, 2010,
w.e.f. 6-10 2010. Prior to its substitution rule 9 as amended by Income-tax Settlement
Commission (Procedure) Amendment Rules, 1999, w.e.f. 12-10-1999 read as under:—
9. Commissioner’s further report. —Where an order is passed by the Commission
under sub-section (1) of section 245D allowing the settlement application to be
proceeded with, a copy of the annexure to the said application together with a copy
of each of the statements and other documents accompanying such annexure, shall be
forwarded to the Commissioner along with a copy of the said order with the direction
that the Commissioner shall furnish a further report within ninety days of the receipt
of the said annexure (including the statements and other documents accompanying it)
or within such further period as the Commission may specify.
If the Commissioner fails to furnish his report on or before the expiry of the specified
period of 90 days or such extended period, the Commission may pass the appropriate
order without such report.
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Commissioner shall furnish a further report in seven copies within
forty-five days of the receipt of said annexure or within such extended
period as may be allowed by the Commission on a request made by
the Commissioner.

(2) If the Commissioner fails to furnish his report on or before
the expiry of the specified period of forty-five days or within further
extended period as the Commission may allow, as the case may be,
the Commission may proceed to hear the case without such report.

(3) A copy of the report of the Commissioner under sub-rule
(1) of rule 9 shall be sent to the applicant by the Commission.

Applicant’s Comments on Commissioner’s report under rule 9.

9A. (1) The applicant may furnish comments on the Commissioner’s
report received under rule 9 within fifteen days of the receipt of the
copy of the said report by him or within such extended period as may
be allowed by the Commission on a written request made by the
applicant.

(2) The comments of the applicant shall be accompanied by a
paper book in support thereof, having the specifications referred to
in rule 7.

(3) If the applicant fails to furnish comments on or before the
expiry of the specified period of fifteen days or within further extended
period under sub-rule (1), the Commission may proceed further with
the case without such comments.]
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Date and place of hearing of application to be notified.

10. On receipt of the Commissioner’s further report, if any, referred
to in rule 9, the Commission shall notify to the applicant and the
Commissioner the date and place of hearing of the application.

Sitting of Bench.

11. A Bench shall hold its sittings at its headquarters. The Bench
may, however, at the discretion of the Presiding Officer, hold its
sittings at any place in its jurisdiction notified by the Commission.

Powers of a Bench.

12. A Bench shall dispose of such settlement applications or matters
arising therefrom as the Chairman may by general or special order
direct.

94[Constitution of Two-member bench.

12A.Where one of the member (whether such person be the Presiding
Officer or other member of the bench) is unable to discharge his
function on the bench under the circumstances referred to in sub-
section (5) of Section 245BA, the remaining members with the approval
of the Chairman or the Vice-Chairman, as the case may be, may
function as a bench.]

94 Inserted by Income-tax Settlement Commission (Procedure) Amendment Rules, 2010,
w.e.f. 6-10-2010.
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Constitution of Special Bench.

13. (1) The Chairman may, for the disposal of any particular case,
constitute a Special Bench consisting of at least five Members drawn
from all the Benches of the Commission.

(2) The Special Bench shall be presided over by the Chairman
or a Vice-Chairman.

(3) If the Members of the Special Bench are equally divided,
they shall state the point or points on which they differ and make a
reference to the Chairman who shall refer the case for hearing on
such point or points by one or more of other Members of the Settlement
Commission and such point or points shall be decided according to
the opinion of the majority of the Members of the Settlement
Commission who have heard the case.

(4) Notwithstanding anything contained in the foregoing
provisions of this rule, if one or more persons constituting the Special
Bench (whether such person is the Presiding Officer or any other
Member of the Special Bench) are unable to function in the Special
Bench owing to illness or any other cause or in the event of occurrence
of a vacancy either in the office of the Presiding Officer or in the
office of one or other Members of the Special Bench, the remaining
Members, if more than three may function as the Special Bench, and
the senior most of the remaining Members shall act as the Presiding
Officer of the Special Bench.

Filing of authorisation.

14. An authorised representative appearing for the applicant at the
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hearing of an application shall file before the commencement of the
hearing a document authorising him to appear for the applicant and
if he is a relative of the applicant, the document shall state the nature
of his relationship with the applicant, or if he is a person regularly
employed by the applicant, the capacity in which he is at the time
employed.

Verification of additional facts.

15. Where in the course of any proceedings before the Commission
any facts not contained in the settlement application (including the
annexure and the statements and other documents accompanying such
annexure) are sought to be relied upon, they shall be submitted to the
Commission in writing and shall be verified in the same manner as
provided for in the settlement application.

Proceedings not open to the public.

16. The proceedings before the Commission shall not be open to the
public and no person (other than the applicant, his employee, the
concerned officers of the Commission or the Income-tax Department
or the authorised representatives) shall, without the permission of the
Commission, remain present during such proceedings.

Publication of orders of the Special Bench.

17. The Chairman may, at his discretion, direct the publication of
orders or portions containing the rulings of the Special Bench with
such modifications as to names and other particulars therein, as he
may deem fit.
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Adjournment of hearings.

18. The Commission may, on such terms as it thinks fit and at any
stage of the proceedings, adjourn the hearing of the application or
any matters arising therefrom.

Special provisions in respect of settlement applications made before
1st day of October, 1984.

19. (1) Where, in respect of a settlement application made before
the 1st day of October, 1984, an order is passed by the Commission
under sub-section (1) of section 245D of the Act allowing the
application to be proceeded with, a notice shall be issued by the
Commission to the applicant requiring him to furnish in
quintuplicate :—

(a) a full and true statement of facts regarding the matters to be
settled (including the manner in which any income disclosed
or proposed to be disclosed by the applicant has been
derived); and where the settlement involves determination
of income, accompanied with annexures containing :—

(i) computation of total income of the applicant for the
assessment year or years to which the settlement
application relates, in accordance with the provisions
of the Act;

(ii) copies of manufacturing account or trading account or
both, as the case may be, profit and loss account or
income and expenditure account or any other similar
account, as the case may be, and balance sheet; and

(iii) in the case of:—
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(a) a proprietary business or profession, copy of the
personal account of the proprietor;

(b) a firm or association of persons or body of
individuals, copies of the personal accounts of
the partners or members thereof, as the case may
be; and

(c) a partner of a firm or a member of an association
of persons or body of individuals, copies of the
personal account of such partner or member in
the firm or association of persons or body of
individuals, as the case may be;

(d) the terms of settlement sought for by the applicant.

(2) The statement of facts, the annexures thereto and the terms
of settlement shall each be signed separately by the applicant and the
statement of facts shall be verified in the following manner, namely :—

“I..................................................................................................,
son/daughter/wife of (Name in full and in block letters):
.......................................... solemnly declare that to the best of my
knowledge and belief, the information given in this statement of facts
and the annexures accompanying it is correct and complete and other
particulars shown therein are truly stated. I further declare that I am
making this statement in my capacity as
............................................................. (designation) and that I am
competent to make this statement of facts and to verify it.

Place :....................... ..............................

Date :........................ Signature
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(3) Where a fact which cannot be borne out by or is contrary
to the record relating to the case is alleged in the statement of facts
furnished under sub-rule (1), it shall be stated clearly and concisely
and supported by a duly sworn affidavit.

(4) On receipt of the statement of facts and the terms of
settlement under sub-rule (1), the Commission shall forward a copy
thereof to the Commissioner calling for his further report.
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ANNEXURE – II

CBDT’s Circulars / Notifications Guidelines
Relating to Settlement Commission

INCOME-TAX (FIRST AMENDMENT) RULES, 2014 –
AMENDMENT IN RULE 44CA - NOTIFICATION NO. 5/2014
[F.NO.142/32/2013-TPL] DATED 15-1-2014

In exercise of the powers conferred by section 295 of the Income-
tax Act, 1961 (43 of 1961), the Central Board of Direct Taxes hereby
makes the following rules further to amend the Income-tax Rules,
1962, namely:-

1. (1) These rules may be called the Income-tax (1st Amendment)
Rules, 2014.

(2) They shall come into force on the date of their publication
in the Official Gazette.

2. In the Income-tax Rules, 1962, in rule 44CA, -

(a) in sub- rule (1), for the bracket and words “(other than the
Annexure and the statements”, the bracket and words
“(including the Annexure and the statements” shall be
substituted;

(b) for sub-rule (2), the following sub-rules shall be substituted,
namely:-
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“(2) Where an application has not been declared invalid
under sub-section (2C) of section 245D or an
application has been allowed to be further proceeded
with under sub-section

(2D)of that section, all the material and other information
produced by the assessee before the Settlement
Commission shall be sent to the Commissioner to
enable him to furnish the report under sub-section (3)
of section 245D.

(3) Where the proceeding before the Settlement
Commission abates, the Commission shall send, all
the material and other information produced by the
assessee before the Commission and the results of any
enquiry held or evidence recorded in the course of
proceedings before it, to the Commissioner.”.

CIRCULAR NO. 02/2012
[F.NO. 142/01/2012-SO(TPL)], DATED 22-5-2012

“25. Modification in the condition for filing an application before
the Settlement Commission

25.1. The existing provisions contained in the proviso to
section 245C(1) allow an application to be made before the Settlement
Commission, if-

(i) the proceedings have been initiated against the applicant
under section 153A or under section 153C as a result of
search or a requisition of books of account, as the case
may be, and the additional amount of income-tax payable
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on the income disclosed in the application exceeds fifty
lakh rupees;

(ii) in other cases, if the additional amount of income-tax
payable on the income disclosed in the application exceeds
ten lakh rupees.

25.2. In order to expand the criteria for filing an application for
settlement by a taxpayer in whose case proceedings have been initiated
as a result of search or requisition of books of account, a new clause
(ia) has been inserted in the proviso to section 245C(1).

25.3. The new clause stipulates that an application can also be made,
where the applicant-

(a) is related to the person [referred to in clause (i) above] in
whose case proceedings have been initiated as a result of
search and who has filed an application; and

(b) is a person in whose case proceedings have also been
initiated for assessment or reassessment of income as a
result of search.

the additional amount of income-tax payable on the income disclosed
in his application exceeds ten lakh rupees.

25.4. As a consequence, a taxpayer who is the subject-matter of a
search would be allowed to file an application for settlement if
additional income-tax payable on the income disclosed in the
application exceeds fifty lakh rupees. Entities related to such a
taxpayer, who are also the subject-matter of search, would now be
allowed to file an application for settlement, if additional income-tax
payable in their application exceeds ten lakh rupees.
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25.5. The relationship between the person who makes an application
under clause (ia) of the proviso to section 245C(1) and the person
mentioned in clause (i) of the proviso is defined by inserting
an Explanation in the section.

25.6. Applicability - This amendment takes effect from 1st June, 2011.”

CIRCULAR NO. 1/2009, DATED 27-3-2009

“37. Rationalization of revised Settlement Scheme

37.1. The Finance Act, 2007 carried out a comprehensive amendment
to the scheme of settlement of cases. This scheme provides for
abatement of proceedings before the Settlement Commission under
various circumstances. In order to deal with the various issues that
may arise in the event of abatement of proceedings before the
Settlement Commission, an amendment has been carried out to
empower the Commissioner of Income-tax to grant immunity from
penalty and prosecution in cases which abate.

37.2. The salient features of the scheme for granting immunity from
penalty are as under:—

• The application for the immunity must be made by the
assessee [person whose case has been abated under section
245(HA)] to the Commissioner of Income-tax.

• If penalty was levied before or during the pendency of
settlement proceedings, then the assessee can approach the
Commissioner for immunity at any time.

• If no penalty was levied till the time of abatement of
proceedings before Settlement Commission, then the assessee



Handbook on Effective Handling of Cases before Income Tax Settlement Commission

148 | Page

must make an application for immunity before the imposition
of penalty by the Income-tax authority.

• Immunity can be granted by the Commissioner on his
satisfaction.

• The satisfaction is required to be that the assessee has
cooperated in the proceedings after abatement and has made
a full and true disclosure of his income and the manner in
which such income has been derived.

• Immunity can be subject to such conditions as the
Commissioner may think to impose.

• The immunity granted shall stand withdrawn, if such
assessee fails to comply with any condition subject to which
the immunity was granted.

• The immunity granted may be withdrawn by the
Commissioner, if he is satisfied that the assessee had, in the
course of proceedings, after abatement, concealed any
particulars from the Income-tax authority or had given false
evidence.

37.3. Similarly the salient features of the scheme for granting immunity
from prosecution are as under:—

• The application for the immunity must be made by the
assessee [person whose case has been abated under section
245(HA)] to the Commissioner of Income-tax before
institution of the prosecution proceedings after abatement.

• If prosecution proceedings were instituted before or during
the pendency of settlement proceedings, then the assessee
can approach the Commissioner for immunity any time.
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However if the assessee has received any notice etc. from
the Income-tax authority for institution of prosecution, then
he must apply to the Commissioner for immunity, before
actual institution of prosecution.

• Immunity can be granted by the Commissioner on his
satisfaction.

• The satisfaction is required to be that the assessee has co-
operated in the proceedings after abatement and has made
a full and true disclosure of his income and the manner in
which such income has been derived.

• Where application for settlement under section 245C had
been made before the 1st day of June, 2007, the
Commissioner can also grant immunity from prosecution
for any offence under this Act or under the Indian Penal
Code or under any other Central Act.

• Immunity can be subject to such conditions as the
Commissioner may think to impose.

• The immunity granted shall stand withdrawn, if such
assessee fails to comply with any condition subject to which
the immunity was granted.

• The immunity granted may be withdrawn by the
Commissioner, if he is satisfied that the assessee had, in the
course of proceedings, after abatement, concealed any
particulars from the Income-tax authority or had given false
evidence.

37.4. Applicability - These amendments relating to power of the
Commissioner to grant immunity from penalty and prosecution have
been made applicable from 1st April, 2008.
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37.5. Further, section 153 of the Income-tax Act has been amended
so as to allow a minimum time period of one year to the Income-tax
authority before whom the case was pending when the application
was filed with the Settlement Commission.

37.6. Applicability - This amendment has been made applicable
retrospectively with effect from 1st of June, 2007. It shall be deemed
that this revised time limit will apply to all cases where settlement
proceedings have abated from 1st of June, 2007 and thereafter.

37.7. Similar amendments have also been carried out in the Wealth-
tax Act.

37.8. Further the Finance Act, 2007 has provided for abatement of
cases from Settlement Commission if the Commission fails to pass the
order of settlement before a specified date. The abatement has started
from 1st day of April, 2008. Some of the cases are expected to abate
to CIT(A). Therefore, in order to empower CIT(A) to use the
information relating to disclosure made by the assessee before the
Settlement Commission while deciding the appeal, the provisions of
section 251 of the Income-tax Act has been amended so as to provide
that where a case abates to the CIT(A), he may, after taking into
consideration any additional income disclosed by the assessee before
the Commission, any material filed by the assessee with the
Commission and any other material brought on his record, confirm,
reduce, enhance or annul orders of assessment.

37.9. Similar amendment has been carried out in the Wealth-tax Act,
1957.

37.10. Applicability - This amendment has been made applicable with
effect from 1st day of April, 2008.”
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CIRCULAR NO. 3/ 2008, DATED 12-3-2008

“Revised Settlement Scheme

61.1. Chapter XIX-A of the Income-tax Act contains provisions relating
to settlement of cases by the Settlement Commission. With a view to
avoid delay in determining the tax liability of an assessee which is
caused because of factors like duplication of proceedings, absence of
statutory time frame for settling the case and also with a view to
streamline the proceedings before the Settlement Commission,
provisions of Chapter XIX-A of the Income-tax Act have been amended.
The important changes that have been carried out, inter-alia, are
enumerated below.

61.2. Under the existing provisions, an assessee may make an
application to the Commission at any stage of the proceedings in his
case pending before any Income-tax Authorities. After 31st May, 2007,
an assessee can make an application to the Commission only during
the pendency of the proceedings before the Assessing Officer. It is
further clarified that (a) since intimation under section 143(1) is not
an assessment order, there will be no bar in filing an application for
settlement subsequent to receipt of an intimation under section 143(1).
It is not material whether time-limit for issue of notice under section
143(2) has expired or not; (b) the assessment shall be deemed to
have been completed only on the date of service of assessment order
to the applicant.

61.3. The provisions have further been amended to exclude the
following proceedings of assessment during which an assessee shall
not be allowed to make the application before the Commission—



Handbook on Effective Handling of Cases before Income Tax Settlement Commission

152 | Page

(a) assessment / reassessment proceedings in response to a
notice under section 148. These proceedings shall be deemed
to have commenced on the date on which notice under
section 148 was issued.

(b) assessment or reassessment proceedings under section 153A
for each of six assessment years preceding the assessment
year relevant to the previous year in which a search under
section 132 was conducted or a requisition under section
132A was made; and also the assessment or reassessment
proceedings in case of such persons for the assessment
year relevant to the previous year in which the search under
section 132 was conducted or the requisition under section
132A was made. These proceedings shall be deemed to
have commenced on the date on which the search under
section 132 was initiated or the requisition under section
132A was made;

(c) proceedings of making fresh assessment where original
assessment was set aside under section 254 by the Appellate
Tribunal or under section 263 or section 264 by the
Commissioner Such proceedings shall be deemed to have
commenced from the date on which the order setting aside
the original assessment was passed;

61.4. The provisions prescribed that an application can be made only
if the additional amount of income-tax payable on the income disclosed
in the application exceeds one lakh rupees. This limit has been
enhanced to three lakh rupees.

61.5. The provisions prescribed that the income-tax payable on the
income disclosed in the application has to be paid after the application
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is allowed to be proceeded with under sub-section (1) of section
245D. The provision has been amended to provide that such tax
along with interest, if any, shall be paid on or before the date of
making the application and proof of such payment shall be attached
with the application. Further, it has been provided that the applicant
shall also intimate the Assessing Officer in the prescribed manner of
having made such application to the Settlement Commission.

61.6. The provisions prescribed that the Commission, on receipt of
an application, calls for a report from the Commissioner. After
considering the material contained in such report and having regard
to the nature and circumstances of the case or the complexity of the
investigation involved, the Commission passes an order to reject the
application or to allow the application to be further proceeded with.
Under the existing provisions, there is no statutory time limit for
passing the order for rejecting or allowing the application to be
proceeded with. However, a suggestive time limit of one year from
the end of the month in which such application was made has been
provided. The provisions have been amended to provide that the
Settlement Commission, within 7days of receipt of the application
shall issue a notice to the applicant to explain as to why his application
be admitted. Thereafter, within 14 days from the date of receipt of the
application, the Settlement Commission shall pass an order for
rejecting the application or allowing the application to be proceeded
with. Complexity of the investigation involved in a case shall not be
the criteria for admitting or rejecting the application. Further, where
no order or rejection or admission of an application is passed within
the aforesaid period, the application shall be deemed to have been
allowed to be proceeded with. The following has also been provided-

(a) the applications which were made before 1st June, 2007
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but pending on that date as to whether to be rejected or
allowed to be proceeded with, shall be deemed to have
been allowed to be proceeded with if the tax on the income
disclosed in the application and the interest is paid on or
before 31st July, 2007. In case, such tax and interest is not
paid on or before the aforesaid date, the application shall
be deemed to have been rejected;

(b) in respect of applications which were admitted before 1st
June, 2007 but order of settlement was not passed before
the said date, the tax on the income declared in the
application and interest thereon shall have to be paid on or
before 31st July, 2007. Tax and interest shall be paid by
this date even in cases where the Commission has already
granted any extension or instalment for payment of tax
beyond the said date. If the tax and interest is not paid on
or before 31st July, 2007, the application shall not be
allowed to be further proceeded with and the proceedings
before the Commission shall abate on 31st July, 2007.

61.7. If an application made on or after 1st June, 2007 is allowed to
be proceeded with, the Settlement Commission shall issue a notice to
the Commissioner within 30 days from the date on which the
application was received. In case of applications referred to in para
61.6 (a) above, if the tax and interest has been paid before 31st July,
2007, such notice shall be issued to the Commissioner on or before
the 7th day of August, 2007. The Commissioner shall send his report
within 30 days from the date on which the communication from the
Settlement Commission is received by him.

61.8. On receipt of the report of the Commissioner, the Settlement
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Commission shall hear the applicant and the Commissioner within
fifteen days from the date of receipt of the report. If it is found that
the application was not a valid application, the Commission by passing
an order may declare the application invalid. Copy of the order
declaring an application invalid will have to be sent to the applicant
and the Commissioner. In case an application is declared invalid the
proceedings before the Commission shall abate. If the Commissioner
does not send the report within the specified period, the Commission
may proceed in the matter further without the report of the
Commissioner.

61.9. In respect of applications made before 1.7.2007 and referred to
in para 61.6(a) or 61.6(b), above which are not declared invalid or
as the case may be, allowed to be further proceeded with, the
Settlement Commission, if, is of the opinion to do so, may direct the
Commissioner to make or cause to be made such further inquiry or
investigation as it deems fit. The Commissioner shall submit his report
within 90 days from the date on which the communication from the
Settlement Commission is received by him;

61.10. The Commission shall, after giving an opportunity to the
Commissioner and to the applicant and considering the reports of the
Commissioner and other material available with it, pass the settlement
order. Under the pre-amended provisions, there was no time limitation
for making the order of settlement. The provision has been amended
to provide that the Commission shall pass such order within 9
months from the end of the month in which the application was
received. In respect of applications referred to in para 61.6(a) or
61.6(b) above, the Settlement Commission shall pass the order on or
before 31st March, 2008;
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61.11. The provisions provided that the Commission may grant
immunity from prosecution under Indian Penal Code, Income-tax Act
and any other Central Act. The provisions have been amended to
provide that the Commission shall not grant immunity from prosecution
under any law other than Income-tax Act and Wealth-tax Act. However,
in respect of pending applications, the existing provisions shall
continue.

61.12. The provisions provide that the Commission may, if it is
necessary or expedient to do so, reopen completed proceedings. The
provisions have been amended to provide that the Commission shall
not have powers to reopen the completed proceedings in a case where
an application under section 245C has been filed on or after 1st
June, 2007.

61.13. It has also been provided that, if the application made on or
after 1.7.2007 is rejected or such application or an application referred
to in para 61.6(a) above is declared invalid or an application referred
to in para 61.6(b) above is not allowed to be further proceeded with
or the settlement order is not passed within the specified period, the
proceedings before the Commission shall abate and the Assessing
Officer or other income-tax Authority before whom the proceeding
were pending at the time of making the application, as the case may
be, shall resume and complete the proceeding. Credit shall be allowed
for the tax and interest paid by the applicant by the Assessing Officer.
The period from the date on which the application was made before
the Commission and upto the date on which proceedings get abated
shall be excluded from the time limitation for completing the
proceedings by the Assessing Officer;

61.14. The provisions have also been amended to provide that after



Annexure

Page | 157

1.6.2007, an assessee can apply for settlement only once during his
lifetime. For this purpose, an application which was not admitted
shall not be deemed to be an application;

61.15. It has also been provided that the definition of “Vice-Chairman”
shall include the senior Member among the Members of a Bench so
that, if there is no Vice-Chairman at a Bench, it can be presided over
by a Member who is senior amongst the Members of the Bench;

61.16. Chapter V-A of the Wealth-tax Act also contains similar
provisions for settling a Wealth-tax case by the Settlement Commission.
Similar amendments have been carried out in the Wealth-tax Act
also.

61.17. Applicability- These amendments will take effect from the
1st day of June, 2007.”

CIRCULAR : NO. 7/2003, DATED 5-9-2003.

65. The special procedure for assessment of search cases under
Chapter XIV-B be abolished

65.1. The existing provisions of the Chapter XIV-B provide for a
single assessment of undisclosed income of a block period, which
means the period comprising previous years relevant to six assessment
years preceding the previous year in which the search was conducted
and also includes the period up to the date of the commencement of
such search, and lay down the manner in which such income is to be
computed.

65.2. The Finance Act, 2003 has provided that the provisions of this
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Chapter shall not apply where a search is initiated under section
132, or books of account, other documents or any assets are
requisitioned under section 132A after 31st May, 2003 by inserting
a new section 158BI in the Income-tax Act.
65.3. Further three new sections 153A, 153B and 153C have been
inserted in the Income-tax Act to provide for assessment in case of
search or making requisition.

65.4. The new section 153A provides the procedure for completion of
assessment where a search is initiated under section 132 or books of
account, or other documents or any assets are requisitioned under
section 132A after 31st May, 2003. In such cases, the Assessing
Officer shall issue notice to such person requiring him to furnish,
within such period as may be specified in the notice, return of income
in respect of six assessment years immediately preceding the
assessment year relevant to the previous year in which the search
was conducted under section 132 or requisition was made under
section 132A.

65.5. The Assessing Officer shall assess or reassess the total income
of each of these six assessment years. Assessment or reassessment, if
any, relating to any assessment year falling within the period of six
assessment years pending on the date of initiation of the search under
section 132 or requisition under section 132A, as the case may be,
shall abate. It is clarified that the appeal, revision or rectification
proceedings pending on the date of initiation of search under section
132 or requisition shall not abate. Save as otherwise provided in the
proposed section 153A, section 153B and section 153C, all other
provisions of this Act shall apply to the assessment or reassessment
made under section 153A. It is also clarified that assessment or
reassessment made under section 153A shall be subject to interest,
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penalty and prosecution, if applicable. In the assessment or
reassessment made in respect of an assessment year under this section,
the tax shall be chargeable at the rate or rates as applicable to such
assessment year.

65.6. The new section 153B provides for the time limit for completion
of search assessments. It provides that the Assessing Officer shall
make an order of assessment or reassessment in respect of each
assessment year, falling within six assessment years under section
153A within a period of two years from the end of the financial year
in which the last of the authorisations for search under section 132
or for requisition under section 132A was executed.

65.7. This section also provides that assessment in respect of the
assessment year relevant to the previous year in which the search is
conducted under section 132 or requisition is made under section
132A shall be completed within a period of two years from the end
of the financial year in which the last of the authorisations for search
under section 132 or for requisition under section 132A, as the case
may be, was executed.

65.8. It also provides that in computing the period of limitation for
completion of such assessment or reassessment, the period during
which the assessment proceeding is stayed by an order or injunction
of any court; or the period commencing from the day on which the
Assessing Officer directs the assessee to get his accounts audited
under sub-section (2A) of section 142 and ending on the day on
which the assessee is required to furnish a report of such audit under
that sub-section, or the time taken in reopening the whole or any part
of the proceeding or giving an opportunity to the assessee of being
reheard under the proviso to section 129, or in a case where an
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application made before the Settlement Commission under
section 245C is rejected by it or is not allowed to be proceeded with
by it, the period commencing on the date on which such application
is made and ending with the date on which the order under sub-
section (1) of section 245D is received by the Commissioner under
sub-section (2) of that section, shall be excluded. If, after the exclusion
of the aforesaid period, the period of limitation available to the
Assessing Officer for making an order of assessment or reassessment,
as the case may be, is less than sixty days, such remaining period
shall be extended to sixty days and the period of limitation shall be
deemed to be extended accordingly.

65.9. The new section 153C provides that where an Assessing Officer
is satisfied that any money, bullion, jewellery or other valuable article
or thing or books of account or documents seized or requisitioned
belong or belongs to a person other than the person referred to in
section 153A, then the books of account, or documents or assets
seized or requisitioned shall be handed over to the Assessing Officer
having jurisdiction over such other person and that Assessing Officer
shall proceed against such other person and issue such other person
notice and assess or reassess income of such other person in
accordance with the provisions of section 153A.

65.10. An appeal against the order of assessment or reassessment
under section 153A shall lie with the Commissioner of Income-tax
(Appeals).

65.11. Consequential amendments have also been made in sections
132, 132B, 140A, 234A, 234B, 246A and 276CC to give reference to
section 153A in these sections.

65.12. These amendments will take effect from 1st June, 2003.”
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CIRCULAR 8/2002 DATED 27/8/2002

“Providing limitation of time for admission of application and
passing of orders by the Settlement Commission.

73.1. Under the existing provisions contained in sections 245C, 245D
and 245HA of the Income-tax Act, the Settlement Commission on
receipt of an application for settlement, calls for a report from the
Commissioner, and on the basis of the report and having regard to
the nature of the case, or complexity of investigation, passes an order
either allowing the application to be proceeded with or rejecting the
same. After admitting the application, and after making or causing to
be made such enquiry as it deems necessary and after giving an
opportunity to the applicant of being heard, the Settlement Commission
may pass such orders as it thinks fit. Further, the Commission has
been vested with the powers to send a case back to the Assessing
Officer if the assessee does not cooperate in the proceedings before
the Commission.

73.2. In order to ensure early settlement of such applications, and
speedy recovery of taxes at low cost, the Finance Act, 2002 has
amended section 245C to provide that the Settlement Commission
may, where it is possible, pass an order either allowing or rejecting
the application to be proceeded with within a period of one year from
the end of the month in which such application is made.

73.3. The Finance Act, 2002 has further amended section 245D of the
Income tax Act to provide that in every application admitted, the
Settlement Commission may, wherever it is possible, pass a final
order within a period of four years from the end of the financial year
in which such application was allowed to be proceeded with.
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73.4. The Finance Act, 2002 has also withdrawn the power of the
Settlement Commission given under section 245HA of sending back
the case to the Assessing Officer, thereby requiring the Settlement
Commission to finally decide and settle all applications admitted by
it.

73.5. Similar amendments are made in sections 22D and 22HA of the
Wealth tax Act.

73.6. Sub section (1E) of section 245C has also been deleted, being
consequential in nature.

73.7. These amendments will take effect from 1st June, 2002.”
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F.No. 414/9/2012-IT (Inv-I)
Government of India
Ministry of Finance

Department of Revenue
Central Board of Direct taxes

New Delhi, 4th March 2013

To,
All the Chief Commissioners of Income Tax (Central)
All the Directors General of Income Tax (Investigation)

Sir/Madam,

Subject: Cases before the Settlement Commission: Full and
True disclosure of Income u/s 245C and Immunity
u/s 245H- reg.

I am directed to refer to the above mentioned subject and to say
that the Board has come across several instances wherein necessary
and prompt action was not taken in the cases which had gone before
Settlement Commission. Besides, certain issues germane to the
proceedings before the Commission appear to have escaped attention
of the officers concerned.

2. In light of the above and with a view to ensure appropriate
action in such cases, attention of all concerned is invited to the
following important issues:

i. Section 245C(1) of the IT Act, 1961 (the Act) lays down that an
assessee may at any stage of a case relating to him make an
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application containing a full and true disclosure of his income
which has not been disclosed before the A.O, the manner in
which such income has been derived, the additional amount of
income tax payable on such income and such other particulars
as may be prescribed to the Settlement Commission to have the
case settled. Full and true disclosure of income is the cardinal
requirement for approaching the Commission.

ii. Of late, it has been noticed in a large number of cases that
assessees are approaching the Settlement Commission by
disclosing in the Statement of Facts (SoF) an amount which
is just above the qualifying amount prescribed in the Act After
the case is admitted and the Commissioner submits the Rule 9
report, the assesse revises such disclosure of additional income
during the course of the hearing (on account of the facts brought
out in the Rule 9 report, oral submissions of the departmental
officers, suggestion of the Bench or otherwise). In many cases
it is noticed that the Commission has determined the incomes
assessable for the AYs covered by the petition before it at several
times the amount admitted in the application originally. Not
only the income has been settled in such cases but immunity
from penalty and prosecution has also been granted by the
Commission.

iii. Besides, there are several instances wherein the amounts
additionally offered during the hearing relate to issues/sources
which are not even connected/mentioned in the SoF originally
submitted. Such determination of total incomes several times the
amount admitted in the SOF as “true and full disclosure” of
income appears to go against the basic rationale of the relevant
provisions of the Act. Such assesses, by approaching the
Commission with a low figure of disclosure, have been able to
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successfully scuttle investigation by the A.O., delayed the
payment of tax on the undisclosed/ additional income and got
away with immunity also on the amounts not originally disclosed
before the Commission. Thus the assessees appear to have
succeeded in obtaining the benefits in violation of letter and
spirit of the statute regarding basic requirement of true and full
disclosure.

iv. It has also been noticed that the assessees admit additional income
for one or two assessment years in the SOF, but include many
other years for which no additional income is offered for
settlement. This pre-empts the Department from making enquiries
even in respect of those years for which no additional income
was offered.

v. Instances of capitalization allowed by the Commission without
appropriate evidence having been adduced before it have also
been noticed. Consequences of such telescoping and capitalization
under the Wealth Tax Act and other provisions, if any, are not
taken note of and consequential remedial action not initiated.

vi. The IT Act, 1961 determines income head-wise. Instances have
come to the notice of the Board wherein set-off of the income
of one head has been allowed against the other head in violation
of the provisions of the Act.

vii. Further, u/s 245H, the assessee has to satisfy three conditions
(cumulatively) to get immunity:

a. Made full and true disclosure of its income;

b. Full and true disclosures of the manner in which the income
was derived and
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c. Cooperated with the Settlement Commission in the
proceedings.

In most of the cases the Commission is recording a satisfaction
on the third condition only and granting immunity without
recording any satisfaction on the other two conditions,

viii. There are a number of judgments of High Courts including
Mumbai and Madras which held that the Commission does not
have such powers of determination of total income far different
from the “disclosure”. Summary of some of the decision of courts
in this regard is as under:-

• A full and true disclosure of income which has not been
previously disclosed by the assesse being a pre-condition
for a valid application u/s 245C(1), the scheme of chapter
XIX - A does not contemplate revision of income so
disclosed in the application. Disclosure of additional
undisclosed income in the revised annexure alone was
sufficient to establishes that application made by the assesse
u/s 245C(1) could not be entertained as it did not contain
a full and true disclosure of its undisclosed income and the
manner in which such income was derived. [Ajmera
Housing Coporation vs. CIT 326ITR 642 (SC)]

• If the disclosure is not true and complete the Settlement
Commission has no power to quantify income [G.
Jayaraman vs. Settlement Commission, 1960 Taxman
552(Mad)]

• Once Settlement Commission found that applicant has not
made true and full disclosure, the application itself becomes
not maintainable and order passed by Settlement
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Commission “is bad illegal and void” [All Investments
HCL vs. CIT, 264 ITR 571 (Mad)]

• Settlement Commission can take cognizance of application
u/s 245C only where the assesse discloses income not
disclosed by it before Income Tax authorities and the manner
in which it was derived. Where IT authorities have gathered
material which would disclose concealment of fraud on the
part of the assesse, even though after the timing of
application u/s 245C, the Commission has no jurisdiction
to proceed with the application. [CIT Vs. Indian Express
Pod, 206ITR 443 (SC)]

• There being piece meal disclosures and additional offers
made by the assesse, there was no full and true disclosure
of income. [CIT Vs. S.C., 326 ITR 626 (Mumbai)]

• Once the income disclosed by the assesse u/s 245C is not
accepted as full and true disclosure, the application u/s 245C
is not maintainable and therefore Settlement Commission
has no jurisdiction to pass an order enhancing the income
of the assesse. [Canara Jewellers vs. Settlement
Commission, 315 ITR 328 (Mad)]

• Assesse has not come to Settlement Commission with clean
hands. Commission came to conclusion that the attempt on
the part of the assesse is to create a smoke screen in order
to shut investigation. Penalty might be levied on additional
income determined by Settlement Commission. [Major
Metals Ltd. vs. UOI 69dTR 274(Bom.)]

• Settlement Commission has not applied its mind as to
whether the assesse had made full and true disclosure of its
income and the manner in which the income was derived
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and therefore the High Court can examine the legality of
the order in writ jurisdiction. [CTT vs. SC 246ITR 63
Bom]

ix. It has also been reported that in several cases, submissions of
CsIT (DR) are not taken note of by the Commission despite
specific requests.

x. There is also lack of prompt and proper action on the part of
officers in the assessment side while defending the cases before
the Commission and/or after receipt of its orders. There is undue
delay in responding to the applications, extending requisite
support to DRs by responding to their query properly and
promptly and examining the orders of the Commission for
appropriate action. Lack of supervision from senior officers in
this regard is a matter of concern.

3. In view of the above, the CCsIT/DsGIT (Inv) are requested to
take immediate remedial measures to ensure that prompt necessary
action is taken in the cases wherein applications have been filed
before the Settlement Commission. The CsIT(DR), CsIT(Central) and
other CsIT, DsIT concerned should ensure proper submissions in the
hearings and in Rule 9 reports in the light of discussion supra. On
receipt of the orders, the CsIT (DR) should send their brief comments
on the acceptability of the order along-with their suggestions on the
further course of action. The CsIT (DR) should also report to the
CCIT/DGIT concerned as to whether their written and oral submissions
were considered in the order. The orders passed by the Commission
need to be examined by the CsIT concerned carefully in the light of
statutory provisions and the discussion supra and wherever necessary
remedial measures should be taken without any delay including by
way of filing of Writ Petitions before the Hon’ble High Courts.
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4. This issues with the approval of Member (Inv).

Yours faithfully,

Sd/-
(Nikhil Varma)

Under Secretary (Inv-I)

Copy to: The Chairperson and Members of the Board for kind
information.
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F.No. 299/130/2013-IT-(Inv-III)/1480
Government of India

Department of Revenue
(Central Board of Direct Taxes)

New Delhi, Dated : 27.02.2014

To,
All the Chief Commissioners of income Tax (CCA)
All the Directors General of income Tax (Inv)
All the Chief Commissioners of Income Tax (Central)
All the Commissioners of Income Tax (DR), ITSC

Sir/Madam,

Subject:-Erroneous Grant of immunity by Settlement Commission
from Penalty and Prosecution under section 245H(1) of
the IT Act 1961 - order of Delhi High Court dated
10.02.2014 in W.P.(C)5262/2013 in the case of CIT(C-
II), versus ITSC & Another.

I am desired to refer to the above mentioned order of Hon’ble
Delhi High Court on the issue of erroneous grant of immunity from
penalty and prosecution by the Settlement Commission.

2. The Hon’ble Court has, inter alia, held that “it is certainly open
to the ITSC to grant immunity to an applicant from penalty and
prosecution. This power, however, has to be exercised only in
accordance with law i.e. on satisfaction of the conditions of Section
245H(1). We are constrained to observe that the majority view taken
by the ITSC in the present case reflects a somewhat cavalier approach,
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perhaps driven by the misconception that granting of immunity from
penalty and prosecution was ritualistic, once the assessee disclosed
the entire concealed income, ignoring the vital requirement that it is
the stage at which such income is offered that is crucial and that the
applicant cannot be permitted to turn honest in installments. When
there is unimpeachable evidence of a much larger amount of concealed
income, about which there is no ambiguity, then what was disclosed
by the assessee in the application filed under Section 245C(1) cannot
be regarded as full and true disclosure of income merely because the
assessee, when cornered in the course of the proceedings before the
ITSC, offered to disclose the entire concealed income. In as much as
the ITSC has ignored this crucial aspect, the majority view expressed
by it cannot at all be countenanced.” Accordingly the Hon’ble High
Court upheld the contention of the Revenue and quashed the majority
view of the ITSC granting immunity to the assessee from penalty and
prosecution.

3. The above mentioned judgment may be perused and ratio thereof
brought to the notice of all concerned for making appropriate
submissions before the ITSC on the issue of immunity from penalty
and prosecution in cases where the department has evidence to the
effect that the additional income offered by the applicants in their
application did not amount to true and full disclosure of their income.
Further, immunity cannot be granted if the disclosure is made in parts
subsequently and not in the original application.

Yours faithfully,

Sd/-
(R.K. Yadav)

Commissioner (Inv.)
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ANNEXURE – III

Forms Related to
Settlement Commission

FORM NO. 34B
(See rules 44C and 44CA)

Form of Application for settlement of cases u/s. 245C(1) of the Income
Tax Act, 1961

IN THE SETTLEMENT COMMISSION
…………………………………………………………………
*Settlement application No…………………………………..20
………………………………20

Settlement Application No. :

1. Full name & address of the
Applicant. :

2. Permanent Account No. :

3. Status ( See Note 43 ) :

4. The Commissioner having
Jurisdiction over the applicant. :
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5. Assessment year(s) in
connection With which the
applicant of Settlement is made. :

6. Date of filing the return of
income for assessment year(s)
referred to in column 5. :

7. Proceedings to which application
for settlement relates, the date
from which the proceedings are
pending and the income-tax
authority before whom the
proceedings are pending (See
Note 6) :

8. Where any appeal or application
for revision has been preferred
after the expiry of the period
specified for the filing of such
appeal or application for revision
as the case may be, whether such
appeal or revision has been
admitted. :

9. Date of seizure, if any under
section 132 of the Income tax
Act, 1961. :

10. Particulars of the issues to be
settled, Nature and
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circumstances of the case and
complexities of the investigation
involved (See Note 7) :

11. Full and true disclosure of
income which has not been
disclosed before the Assessing
Officer, the manner in which
such income has been derived
and the additional amount of
income tax payable on such
income (See note 9 and 10) :

————————
Signed (Applicant)

V E R I F I C A T I O N

I …………………………………………………..Son/daughter/wife
of …………………...............................................................……….do
Hereby solemnly declare that to the best of my knowledge and belief,
what is stated above and in the Annexure (including the statement(s)
and documents accompanying such Annexure ) is correct and complete.
I further declare that I am making this application in my capacity as
………………………and that I am competent to make this application
and to verify it.

(Designation)

Verified today the ……….day ………20……

Place………………………… Signed (Applicant )
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Statement Containing Particulars Referred to in Item 11 of the
Application Section 245C(1) of the Income-tax Act, 1961.

1. Amount of income which has not
been disclosed before the
Assessing Officer. :

2. Additional amount of income-tax
payable on the said income. :

3. Full and true statement of facts
regarding the issues to be settled,
including the terms of settlement
sought for by the applicant. :

4. The manner in which the income
referred to in item No. 1 has
been derived :

..……………………..
Signed (Applicant)

Place ………………
Date ………………..
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FORM NO. 2
(ITSC-2010)

Calling for report from Commissioner of Income Tax
under section 245D (2B) of Income Tax Act, 1961

GOVERNMENT OF INDIA
MINISTRY OF FINANCE

DEPARTMENT OF REVENUE
INCOME TAX SETTLEMENT COMMISSION

…………………Bench……………
Tel:................... Fax:……………....

Dated: .............................
To
The Commissioner of Income Tax
.............…………………………….
……….…………………………….

Sir / Madam,

Sub:- Furnishing of report u/s 245D (2B) of the I.T. Act. 1961

Ref: Settlement Application No. ………………………. in the case
of …………………….. for A. Yr(s) ……………………….
report regarding-

The application under reference his been allowed to be proceeded
with u/s 245D(1) on ……………A copy of the order u/s 245D(1)
dated………………………..is enclosed.

2. A copy of the Settlement Application in Form No. 34B (other
than the “Annexure’ and statements and accompanying documents) is
forwarded herewith. As per the provisions of section 245D (2B) of
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the IT Act, a report on the validity of the application is required to
be furnished within thirty days of receipt of this letter. In this report,
specific comments, inter-alia, on the following points, may be given-

(i) Validity of the application for the relevant years.

(ii) Correctness and adequacy of additional taxes and interest
paid by the applicant.

(iii) The compliance by the applicant as mandated u/s 245C(4).

3. Six copies of the report should be sent within 30 days on receipt
of this letter. The said report shall be sent directly to the Secretary,
Income Tax Settlement Commission, ………………… . If the report
is based on any document such as notice/letters sent to the applicant
and their replies/statements etc., then the copies of the same along
with your report may also be furnished. It may be noted that if no
report is received within such period, the Settlement Commission
shall proceed further in the matter as per the provisions of the Act.

4. I.T. case records and other relevant materials relating to the
A.Ys. covered by the application should also be sent along with the
report.

Yours faithfully,

(Secretary)

Encl: As above.
Copy to:
1. The Commissioner of Income Tax (DR), ITSC.
2. The Director of Investigation, ITSC.

(Secretary)
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FORM NO. 5
(ITSC-2010)

Calling for Report under Rule-9 of Income Tax Settlement
Commission (Procedure) Rules, 1997

GOVERNMENT OF INDIA
MINISTRY OF FINANCE

DEPARTMENT OF REVENUE
INCOME TAX SETTLEMENT COMMISSION

…………………Bench……………
Tel:................... Fax:……………....

Dated: .............................
To
The Commissioner of Income Tax
.............…………………………….
……….…………………………….

Sir / Madam,

Sub:- Furnishing of report under Rule 9 of Income Tax
Settlement Commission (Procedure) Rules, 1997 –
regarding-

Ref:- Settlement Application No. …………………………...........
In the case of………………………………………………….
For A.Yr(s)……………………………………………………

The application under reference has not been declared invalid
u/s 245D(2C). A copy of ‘Annexure’ to the Settlement Application,
together with a copy of statements and other documents accompanying
such ‘Annexure’ is forwarded herewith.
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2. It is requested that a report as per provisions of Rule 9 of Income
Tax Settlement Commission (Procedure) Rules, 1997 may be furnished
on the matter(s) covered by the application. Any additional facts
relating to the applicant’s income, which you feel have been suppressed
by the applicant may also be indicated.

3. Six copies of the report should be sent within 90 days on receipt
of this letter. The said report may be sent directly to the Secretary,
Income Tax Settlement Commission.

4. Please note that an order u/s 245D(4) needs to be passed in this
case on or before……………………. and if your report does not
reach this office by the time mentioned in para 3, the Settlement
Commission may proceed to pass an order u/s 245D(4) without such
report.

5. It may be noted that under sub-section (2) of section 245F, the
Settlement Commission has exclusive jurisdiction to exercise the
powers and perform the functions of an Income Tax authority under
the Income Tax Act 1961, in relation to the assessment year(s) covered
by the Settlement application made under section 245C, which has
been allowed to be proceeded with from the date on which the
application was made. No investigation under any of the provisions
of the Income Tax Act can therefore, be made by an Income Tax
authority in respect of such assessment year(s).

However, if detailed investigations are necessary in this case on
the basis of the material available with you and you are satisfied that
an order under sub-section (3) of section 245D is essential, a detailed
report on such points for consideration of the Commission may be
sent within 30 days of the receipt of this letter. If the Settlement
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Commission is of the opinion that any further enquiry or investigation
in the matter is necessary, if may pass an order under sub-section (3)
of section 245D, giving appropriate directions.

Yours faithfully,

(Secretary)

Copy for information and necessary action to:
1. The Director of Investigation, ITSC.
2. The Commissioner of Income Tax (DR), ITSC.

(Secretary)
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Form of Report u/s 245 D(4) of the IT Act 1961

Report of Investigation under Section 245D (4)
of the Income-Tax Act

PART-I : BASIC FACTS
1. Application No.
2. Date of receipt of application
3. Full name & Address of the

applicant
4. Name & Address of the legal

representatives, if any
5. G.I.R./P.A.N.
6. Concerned Assessing Officer and

the CIT having present
jurisdiction

7. Status of the Applicant
8. Accounting year ending
9. Nature of Business
10. Whether this case is concerned

with another case. If yes, give-
a) Application No.
b) Nature of connection
c. Value of FDRs, Pro-notes,

Hundi etc.
d. Value of other assets
e. Total (a to d)
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f. Date and other details of order
of deemed seizure u/s. 132(3),
if any,

g. Date of order U/s. 132(5), if
any

h. If any provisional attachment
has been made, give details
viz. date, details of property
attached and period for which
The attachments valid.

22 Date of order U/s. 245D(1)
23 Assessment years admitted
24 Assessment years not admitted

with reasons for rejection
25 Date of filing of SOF, if any:
26 Date of calling for CIT’s report

under Rule 9
27 Date of report of the CIT
28 Date of receipt of letter from the

Commission asking for Addl. / Jt.
DIT (Inv.)’s report

29 Date of submission of Addl./Jt.
DIT(Inv.)’s report: As per
forwarding letter

30 Reasons for delay, if any, in
submission of Addl. / Jt. DIT
(Inv.)’s Report:



Annexure

Page | 185

34 Details of Block Assets (Chapter
XIV-B)
i. Disclosure made U/s.

132(4)under undisclosed
income

ii. Date of notice U/s.158 BC
iii. Date of filing of return U/s

158 BC and income declared
iv. Date of completion of Block

assessments total income
completed and tax levied

v. Details of interest/penalty
levied U/s. 158 BFA

38. Assessment Comment of the AO Comment of the ADI

PART–II

1. Basic Facts Name of the Settlement
S. No. applicant Application No.

2. Details of Seizure Found Seized

(a) Cash —— ——

(b) Value of Jewellery —— ——

(c) Value of FDRs Pro-notes Hundi etc. —— ——

(d) Value of other assets —— ——

(e) Total (a to d) —— ——

3. Modus Operandi
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4. Application u/s 245C(1)

A.Ys. Name Date of Date of Offer before
Application Admission ITSC (Rs.)

5. Payment of Tax:

6. Investigation Process

Shri ................................................
SA No. ................................................

PART-III

Assessment Issues & Basis of Actual facts ADI’s
Year Additions Addition as per Comments

___________ in A.O. Assessee
Sl. No. u/s 158BC

PART-IV

COMPUTATION OF INCOME
_______________________________________________________

PART-V

INTEREST
_______________________________________________________

PART-VI

PENALTY & PROSECUTION
_______________________________________________________



DIRECTORATE OF INCOME TAX (PR, PP & OL)
MAYUR BHAWAN, NEW DELHI-110001
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